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INTERVENTION: INDIVIDUAL AND COLLECTIVE 


By G. FENWICK 


Of the Board of Editors 


Of all the terms in general use in international law none is more challeng- 
ing than that of “‘intervention.’’! Scarcely any two writers are to be found 
who define this term in the same way or who classify the same situations 
under it. To one writer it is the interference of one state in the affairs of 
another; to a second writer it is ‘‘unwarranted”’ interference; to a third it is 
interference in the domestic or internal affairs of the state; to a fourth it is 
interference in external as well as internal affairs.2, Some writers include 
interference of a third state between two belligerents in time of war, by tak- 
ing sides with one against the other; others include only interference be- 
tween the parties to a civil war.* Some include ‘‘diplomatic intervention,”’ 
where the intervening state interferes in behalf of its citizens in cases of 
alleged denial of justice by the other state; others regard such interference 


merely as ‘‘interposition,” since it does not involve an attempt to control the 


1 Bonfils, in the edition of his work which was published on the eve of the first World War, 
observed that there were “‘few subjects which have given rise to more controversies than that 
of the duty of non-intervention or the alleged right of intervention. All jurists are agreed 
upon the seriousness of the act and of its consequences. But in their estimates of the juridical 
issue one can find only trouble and confusion’’: Manuel de Droit International Public, 1912 
(6th ed.), by Fauchille. Lawrence, in the seventh edition of his Principles of International 
Law, published in 1910, observed: ‘‘There are few questions in the whole range of Interna- 
tional Law more difficult than those connected with the legality of intervention, and few 
have been treated in a more unsatisfactory manner. An appeal to the practice of states is 
useless; for not only have different states acted on different principles, but the action of the 
same state at one time has been irreconcilable with its action at another. On this subject 
history speaks with a medley of discordant voices, and the facts of international intercourse 
give no clue to the rules of International Law.” 

2 Fauchille, Droit International Public, Vol. I, Pt. 1, Nos. 300 and ff., surveys the divergent 
views of a number of writers. C.C. Hyde gives to the term “a somewhat narrow and tech- 
nical signification,”’ restricting it to “the interference by a State in the domestic or foreign 
affairs of another in opposition to its will and serving by design or implication to impair its 
political independence”’: International Law, Chiefly as Interpreted and Applied by the United 
States, 1945 (second revised edition), Vol. I, p. 246. But compare his position in note 3, 
below. 

* Hyde, Vol. I, p. 278, regards the transfer by the United States of destroyers to Great 
Britain in 1940 as “participatory action’”’ which must “‘in legal contemplation be regarded as 
constituting an instance of intervention.” 

In respect to civil war W. E. Hall, International Law, 19—(7th ed., by Higgins), § 94, 
argued forcibly that aid to either party constitutes intervention. T. J. Lawrence, [nter- 
national Law, wrote to the same effect. Hyde also takes the same position, p. 253. Others 
maintain that aid given to a de jure government at its own request would not be intervention. 
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character of the foreign government but merely to influence its conduct.‘ 
Many jurists regard all intervention as illegal ;5 an American jurist constructs 
an entire volume on international law around the central theme of the right 
of intervention.® 

That writers should hold divergent views both as to the character of inter- 
vention and as to the variety of situations that may properly be classified as 
applications of it is not difficult to understand. For intervention, as it has 
been resorted to in the past, has involved a conflict of two fundamental 
principles of international law, and while jurists have been attempting to 
reconcile the conflict between the right of self-defense possessed by one state 
with the right of independence belonging to another, governments have gone 
ahead and done what they thought they had a right to do without finding 
any great difficulty in formulating a legal justification for their conduct.’ 
Thus a conflict of views has arisen not only in the field of theory, but between 
the jurists of one country and those of another, depending upon the foreign 
policies of their respective governments. 

The irreconcilable conflict between the two fundamental rights of self- 
defense and of independence has, of course, been due to inherent defects in 
the international system, quite aside from the tendency of stronger states to 
use their power to attain unjustifiable ends. In the absence of an inter- 
national court of justice of obligatory jurisdiction each government was left 
to interpret for itself the application of general principles to concrete situa- 
tions; in the absence of an international executive authority each state was 
permitted, when the circumstances appeared to warrant it, to take the law 
into its own hands and seek a remedy by armed force if it had such force at 
its disposal; in the absence of an international legislative body rights and 
duties had a tendency to become static, so that international law lacked the 

4 Hyde, p. 246, quotes the Clark Memorandum on the Right to Protect Citizens in Foreign 
Countries by Landing Forces as indicating the distinction between intervention and ‘‘inter- 
position,” but few others would accept the distinction as it is there made. Nor would the 
distinction made by Mr. Hughes at Havana in 1928 be acceptable, although it would be 
difficult to contest the logic of his argument: same, p. 251. 

5 Pradier-Fodéré among the older French writers was perhaps the most positive in his 
condemnation, regarding ‘‘independence”’ as an absolute right, not to be contradicted by 
another right: T’raité de Droit International, Vol. I, p. 547. Fiore’s condemnation is equally 
absolute: /nternational Law Codified (Borchard’s trans.), Title XVIII; but see below, note 
49, where Fiore advocates “collective intervention.”” Among modern writers see the Argen- 
tine jurist, Antokoletz, Tratado de Derecho Internacional Piiblico, Vol. I, p. 414, Podestad- 
Costa, Manual de Derecho Internacional Piublico, pp. 47-50, and the Brazilian jurist, Accioly, 
Traité de Droit International, Vol. I, pp. 277 and ff. But many writers, e.g. Podesta-Costa, 
while condemning intervention in principle, admit the justification of it in certain extreme 


cases. 

6 E. C. Stowell, international Law, 1931: ‘Intervention as thus employed in the relations 
between states may be broadly defined as the rightful use of force or the reliance thereon to 
constrain obedience to international law.” 

7 For the United States the documentary material available for the earlier period in J. B. 
Moore’s Digest is now brought down to date in G. Hackworth’s Digest, 1940-1944. 
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detailed rules necessary to provide solutions for concrete situations and 
could not adapt itself to changed conditions. What surprises us to-day is 
that practically none of the jurists of the nineteenth and early twentieth 
centuries, when the practice of intervention was so frequent, were prepared 
to suggest that what was needed for the solution of the controversies to 
which intervention gave rise was a more adequate organization of the inter- 
national community. Whether the organization of the United Nations now 
being planned will bring the solution is the problem before us. 

In a world in which each state was believed to be justified in taking the 
law into its own hands, subject only to ‘‘a decent respect for the opinion of 
mankind,” a state, finding it impossible to bring the offending state to terms, 
had a choice of extreme or more moderate measures. It could declare war, 
and after defeating the opposing party it could impose conditions of peace 
which removed the cause of offense. But war was a drastic remedy; and if 
redress could be obtained by merely overturning a particular government or 
subjecting an existing government to certain fixed controls, then the less 
drastic remedy was in order.? Intervention was thus an application of the 
fundamental right of self-defense. If the opposing state happened to be a 
strong state, the intervention took the form of war; if it happened to be a 
weaker state the intervention might take the form of interfering in its do- 
mestic affairs and dictating policies in accord with the alleged rights of the 
intervening state. It is this second form of coercion that later came to 
monopolize the term ‘‘intervention.”” and it was obviously a method that 
could only be resorted to by a state or group of states so much more power- 
ful than the offending state that the latter would naturally prefer to acqui- 
esce in the act rather than meet force with force. 

Obviously the state against which intervention was directed was not pre- 
pared to admit the legality of the act, having already refused to give redress 
in answer to diplomatic negotiations. It could be expected to insist that the 
alleged act of self-defense of the intervening state was a violation of its own 
right of independence, more sacred than the particular national interests 
which the intervening state put forward as grounds of self-defense. Here 
was a conflict of principles for which international law appeared to have no 
solution. The intervening state alleged wrongful conduct on the part of the 
state whose independence it sought to restrict; the latter denied the charge. 
To submit the dispute to arbitration would have been unacceptable to either 
party.1° The intervening state would have found it difficult to cite any rule 

§ The opinion of jurists is practically unanimous that to justify intervention there must be 
some wrongful conduct on the part of the state which is the object of intervention. 

*A number of the older jurists who condemn intervention in absolute terms do not dis- 
tinguish between intervention accompanied by war and intervention effected by the use of 
armed force without resort to war. War was entered upon more lightly in those days. 

‘© The Hague Convention Respecting the Limitation of the Employment of Force for the 


Recovery of Contract Debts forms an exception, provision being made that the agreement 
should not be applicable in case the debtor state refused to arbitrate the case or failed to 
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beyond the broad right of self-defense while the victim of intervention would 
in many cases not have been willing to let the question of its independence be 
brought before an alien tribunal. The conflict of legal principles was natu- 
rally made more difficult of solution by the fact that stronger states frequently 
used their power beyond any reasonable necessity of the situation. ‘This led 
in its turn to an assertion on the part of weaker states that under no circum- 
stances was intervention justifiable. It remained for the American States 
in the decade of the nineteen thirties to raise the doctrine of ‘‘non-interven- 
tion’’ to an absolute principle. Is this to be the law of the future, or is a new 
rule of law to be established by which the intervention of the individual state 
will give way to the collective intervention of the international community? 
The practice of intervention is as old as history;" but it is with the out- 
break of the French Revolution that the conflict of the two principles of self- 
defense and of independence begins to take shape. To the conservatives of 
1791 the radical theories and still more radical acts of the French Revolution 
appeared to have shaken the very foundations of Christian civilization. 
The Emperor of Austria declared that it was necessary ‘‘to save all Europe 
from revolt and anarchy.’”’ The King of Prussia saw an equal danger, and 
the allied armies of Austria and Prussia invaded France. Here was inter- 
vention, and intervention on the clearest grounds of self-defense, if one con- 
siders the national interests of the intervening powers. What rule of law 
was there to which they could have appealed against the danger lest the 
Reign of Terror extend to their own lands? What international court 
could have given them redress? On their side the Revolutionists, having 
defeated the invading armies, retaliated with an even more drastic form of 
intervention of their own. Decrees of the National Convention announced 
that France was ready to come to the aid of all peoples who might wish to 
recover their liberties, and that should a particular people refuse the liberty 
offered it and retain or recall its prince or its privileged classes it would itself 
be treated as an enemy. Here was a declaration of war against the con- 
servative world, paralleling Russian communism at its most extreme stage. 
Conservatives of the time might well find their original fears of the Revolu- 
tion justified; and conservatives of to-day might well agree with them. 
Could equal justification be found for the intervention of the Triple Alli- 
ance when, undertaking to speak in the name of the larger Holy Alliance, it 


carry out the award. It is of interest that when the question of non-intervention came up 
before the Buenos Aires Conference for the Maintenance of Peace in 1936 the Argentine 
delegation was unwilling to accept the condition attached to the Hague Convention. See 
Accioly, Traité de Droit International, Vol. I, p. 293. 

4 See, for example, the numerous illustrations given by Grotius, De jure belli ac pacis 
(trans. by Kelsey et al.) Book II, Chaps. I, XX; and by Vattel, Droit des Gens (trans. by 
Fenwick), Book II, Chapter IV. 

2 One has only to read Edmund Burke's Reflections on the French Revolution to realize that 
the fear of the radical principles of the Revolution was not confined to absolute monarchs 
and their entourage. 
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declared in the famous Protocol of Troppau of 1920 that states which had 
undergone a change of government due to revolution, ‘‘the results of which 
threaten other states,’’ would be excluded from the Alliance until their situa- 
tion gave “guarantees for legal order and stability”? The Protocol itself 
was only a threat of intervention, but the threat was soon followed by actual 
intervention to suppress revolutionary movements in Spain and Naples. 
From the point of view of the three absolute monarchies, having the example 
of France before them, the fanatical doctrines of the revolutionists were a 
contagious pest that might readily spread to their own people. From the 
point of view of liberals in Great Britain and the United States, despotism 
was seeking to throttle democracy. International law was no more com- 
petent then to solve the conflict of principles than it was in 1791." 

The United States and Great Britain would doubtless have remained in- 
different to the interventions in Naples and in Spain had it not been for the 
fear that the Triple Alliance might aid Spain in a war to reconquer her re- 
bellious colonies. Here the threatened intervention, acceptable to Spain, 
was met with determined counter-intervention by the United States, Presi- 
dent Monroe declaring in his famous message that any “‘interposition”’ by 
European powers for the purpose of oppressing or controlling in any way the 
destiny of the new governments that had declared their independence would 
be regarded as the ‘‘manifestation of an unfriendly disposition towards the 
United States.”” Again, the conflict of fundamental principles was beyond 
the reach of international law of the day. For the principle of self-deter- 
mination was in its infancy, and on the part of the United States it was a 
new extension of self-defense that a state should claim the right to bar an- 
other state from the opportunity of recovering its own colonies." 

For the next fifty years intervention in one form or another was the order 
of the day.“ International law was developing too slowly to meet the new 


The military intervention of the Allied Powers in Russia in 1918 has frequently been 
referred to as a modern parallel to the threatened intervention of the Triple Alliance which 
brought forth the Monroe Doctrine. But in fact the two cases have nothing in common, the 
element of self-defense being so remote in the case of the Triple Alliance as to be non-existent. 
Doubtless if the intervention of the Allied Powers in 1918 had gone no further than to pre- 
vent military supplies from falling into the hands of Germany and to protect the isolated 
Czecho-Slovak forces, the intervention would have been less open to criticism. See Hyde, 
Vol. I, pp. 264-270. 

4 Tt is common with European and Latin American jurists to discuss the Monroe Doctrine 
under the head of, or in connection with, the principle of non-intervention. English and 
American writers are more apt to classify the Doctrine under the head of the right of self- 
defense, approaching it rather from the point of view of the intervening state than from the 
point of view of the state that is the object of intervention. Contrast in this respect Law- 
rence, Principles of International Law and Bonfils, Manuel de Droit International. 

6 Walker’s comment in 1893 reads curiously to-day: “‘The face of Europe has strangely 
changed since the Congress of Verona; and with the change the forces of intervening Powers 
have had no little to do. The world has had its fill of intervention, and is yet unsatisfied”’: 
The Science of International Law, p. 151. 
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conditions presented by the revolutionary forces of liberalism that were 
seeking to substitute constitutional government for absolutism and to free 
dependent states from the rule of suzerain empires. What rule of law was 
there to protect the Greeks in their struggle for independence and to stay the 
hand of the Turk in suppressing the rebellion by massacres that shocked the 
conscience of Europe? Intervention ‘‘in the interest of humanity” was not 
a new idea; and when Great Britain, France, and Russia took joint action 
against Turkey in 1827 the rest of the international community looked on 
with approval. The intervention could scarcely be said to have been col- 
lective in character in its initial stage but it soon became so by the implied 
ratification of other states.’ Political motives may have influenced the 
intervening powers but they could be overlooked under the circumstances. 
The violation of the independence of Turkey was more technical than real. 

But if the intervention in behalf of Greece lost any character of arbitrari- 
ness in the circumstances under which it took place, other applications of 
the principle of humanitarian intervention were not so clear, and the writings 
of jurists of the late nineteenth century reflect the conflict between the 
response to the appeal of oppressed peoples and the maintenance of the prin- 
ciple of the independence of states which was becoming more and more sacred 
as the years went by. The difficulty was that alleged humanitarian motives 
were in most cases influenced or affected by the political interests of the 
intervening state or states, as when the Concert of Europe intervened in 
1878 between Turkey and the Balkan States.!7 But apart from these cases 
in which the interplay of principles of international law and of the political 
interests of the intervening states confused the issue, there were other situa- 
tions in which the principle itself was not clear. 

Intervention was said to be justifiable only when the state which was the 
object of intervention was guilty of wrongful conduct against the intervening 
state. But could it be said that the oppression by a state of its own citizens, 
even the massacre of Armenians by the Turk, were legal wrongs towards 
other states, and not merely moral outrages against which the only remedy 
was public protest? !8 Again, international law had no answer, or rather the 
answer was not so clear as to justify the individual state in intervening and 
putting an end by force to what appeared to be primarily a domestic situa- 
tion. Unhappily the rivalries of the Great Powers during the closing decades 
of the nineteenth century made it seem impracticable to call a general inter- 
national conference to assert the authority of the whole community of na- 
tions. Jurists looked on with concern, having no doubt that somewhere the 
right existed to put an end to the massacres in Armenia and in Crete but 


16 Calvo, the distinguished Chilean publicist, writing in 1870, observed: ‘“‘The interven- 
tion . . . was fully justified from the point of view of the principles of international law: its 
motives were lawful, and the outcome not less so.’”” Droit International, § 103. 

17 See Phillips, The Confederacy of Europe, for details of the numerous political-humani- 
tarian interventions. 18 See Moore, Digest, Vol. V, § 874. 
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unable to fix the responsibility of intervention upon a particular state or 
states.!® 

The intervention by the United States between Spain and its rebellious 
colony, Cuba, in 1898, came as the climax to a long series of negotiations 
and protests.2® Collective intervention was out of the question not merely 
because the wrongs which led to the intervention affected the United States 
more directly than other nations but because the traditions of the Monroe 
Doctrine would have made the United States unwilling to codperate with 
other states even if the circumstances had made their codperation feasible.” 
The ‘cause of humanity” was put first on the list of the grounds of inter- 
vention, then protection to citizens, then protection to the trade and com- 
merce of the United States and to property rights, and lastly the constant 
menace to the peace of the United States from the lawless conditions pre- 
vailing on the island. The abatement of an international nuisance is the 
phrase most frequently used in connection with the situation. So convine- 
ing does the case against Spain appear at the present day that it is difficult 
to understand the critical attitude of a number of European writers who 
not only repudiated the right of the United States to intervene but saw in 
the act the violation of the express pledge of President Monroe not to inter- 
fere with the existing colonies or dependencies of any European power.” 

With the turn of the twentieth century intervention entered upon a new 
phase of its history. Henceforth the role of the United States was to be no 
longer that of leader of the American States in opposing the intervention of 
Europe in American affairs but was to be itself the intervening power with 
the other American States ranged against it. The transition from one role 
to the other came about quite simply in so far as the attitude of public 
opinion in the United States was concerned. It was merely a case of as- 
suming the duties that logically followed from resistance to European inter- 
vention. The treaty with Cuba of 1903 had provided that the United States 
might exercise the right to intervene for the preservation of Cuban inde- 
pendence, for the maintenance of a government adequate for the protection 
of life, property, and individual liberty, and for discharging the obligations 
of the United States under the treaty with Spain. After the chaotic condi- 


‘® Intervention “in the interest of humanity”’ figured in all of the treatises. Resolutions 
of sympathy were adopted by national legislatures; but the sense of public responsibility in 
the different countries did not reach the point of demanding that governments risk indi- 
vidual action. Stowell, [ntervention in International Law, pp. 51 and ff., and notes indicat- 
ing the reaction of public opinion. 

*° The documents appear at length in Moore, Digest, Vol. VI, §§ 906-910. 

“ Mediation, as distinct from collective intervention, was, however, on more than one 
occasion attempted. For a survey of the diplomatic negotiations immediately preceding the 
conflict, see Rippy, Latin America in World Politics, Chap. X, “The European Powers and 
the Spanish-American War.” 

* See special message of President McKinley, April 11, 1898: U. S. Foreign Relations, 
1898, p. 750. 23 See Perkins, Hands Off, Chap. VI. 
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tions that had existed for so many years these seemed to the United States 
only reasonable conditions upon which to evacuate the Island and turn 
control of it over to its people.* Surely if Cuba could accept these terms 
other American States could consider them as within the general principle 
of self-defense upon which the intervention was undertaken. Perhaps 
they would have done so if other things had not happened at the same time. 

Within less than six months of the treaty with Cuba the United States 
intervened to prevent Colombia from suppressing the revolution in Panama. 
The grounds alleged by President Roosevelt were the rights of the United 
States under the treaty of 1846, the national interests and safety, and the 
interests of ‘collective civilization.” ®* The question of treaty rights was 
doubtless one that might have been passed upon by an international court 
of arbitration, with the almost certain result of subordinating the claim of 
the United States in respect to free transit to the obligation of the United 
States to respect the sovereignty of Colombia. The other grounds obvi- 
ously could not be satisfied by appeal to the existing rules of international 
law. Had the international community a right of eminent domain over the 
strip of land that was essential to the construction of an international canal? 
If it had, the right was one to be asserted by the community as a whole and 
not by the United States alone. The mere assertion by the United States 
that it was acting in the interests of collective civilization did not consti- 
tute a delegation of power from the international community.?? 

President Roosevelt was now conscious of his powers as well as of his re- 
sponsibilities. The lesson of the effort of Great Britain, Germany, and 
Italy to use armed force to collect their debts from Venezuela in 1902 was 
not lost upon him; and the lesson was apparently made more emphatic by 
the unfortunate decision of the Hague Permanent Court of Arbitration in 
the Preferential Claims Case, which appeared to favor the most insistent 
claimants.28 The Dominican Republic could not pay its debts. What 
else was there to do, as the President saw it, except for the United States 


* Hyde, Vol. I, p. 56, quotes statements of Secretary Root and General Wood justifying 
the obligation of protection assumed towards Cuba. 

% The distinguished Cuban jurist Bustamante considers it a mistake to describe as “‘inter- 
vention” the circumstances which led to the recognition of the independence of Cuba: Droit 
International Public, Vol. I, p. 329. The Peruvian jurist Ulloa regards Cuba as having been 
a “practical protectorate” down to the time of the treaty of 1934: Derecho Internacional 
Publico, 19— (2nd ed.), p. 165. 

2% Moore, Digest, Vol. III, p. 71; U. S. Foreign Relations, 1903, p. 273. 

27 The literature on the subject of the intervention is voluminous. S. F. Bemis, The Latin 
American Policy of the United States, p. 410, describes Dwight C. Miner’s Fight for the Pan- 
ama Route as “‘the most recent and authoritative monograph.”’ Bemis himself describes the 
intervention as “the one really black mark in the Latin American Policy of the United 
States,” a mark, however, which ‘‘has been rubbed off, after much grief, by the reparations 
treaty of 1921” (p. 151). 

%8 For the text of the decision, see M. O. Hudson, Cases on International Law, p. 1359 
and Fenwick, Cases, p. 663. 
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to act as a receiver and take over the financial administration of the coun- 
try? ‘‘Chronic wrongdoing,” said the President in his message of De- 
cember 6, 1904, ‘for an impotence which results in a general loosening of the 
ties of civilized society’? may in America as elsewhere require intervention, 
and in the Western Hemisphere, under the Monroe Doctrine, the United 
States may be forced in flagrant cases ‘‘to the exercise of an international 
police power.” #® The reference to the Monroe Doctrine, otherwise inap- 
plicable to the case, suggested that the President was seeking to justify the 
intervention partly on the ground of preventing European states from in- 
tervening. ‘Two months later the President, in presenting to the Senate the 
Protocol negotiated with the Dominican Republic, pointed out that it 
would be difficult to prevent the creditors from resorting to forcible methods 
of collection ‘‘unless there is interference on the part of the United 
States.’’%? 

What rules of international law were there that might have been applied 
to the situation? What precedents could be cited to justify the interven- 
tion? Taken strictly on its merits the intervention eliminated the necessity 
of a second encounter by the United States with European creditors and 
saved the Dominican Republic from bankruptcy. It was rather the an- 
nouncement of the new principle of the exercise by the United States of ‘‘an 
international police power’’ that challenged attention. Assuming that a 
police power had to be exercised in the Western Hemisphere, was this not 
rather the function of the whole community of American States than that 
of the United States acting upon its own initiative? Action by an indi- 
vidual state is apt to be arbitrary when there are no clear principles of law 
to guide it; in any case other states may well feel justified in thinking so. 
Strangely enough, little criticism appears to have been forthcoming.*! 

With the advent of President Wilson to office on March 4, 1913, inter- 
vention by the United States took on a new and more idealistic form. 
Hitherto when a revolutionary group succeeded in overthrowing an estab- 
lished government it was the customary practice to recognize the new gov- 
ernment once it had demonstrated its de facto character and manifested its 
intention to abide by the rules of international law.*? But was it consistent 
with international morality that the United States should recognize a new 
government which, in violation of the constitution of the country and in 
defiance of the consent of the people, might present itself as the responsible 


*® Moore, Digest, Vol. VI, p. 596. 30 U. S. Foreign Relations, 1905, pp. 334-335. 

*t Bemis, p. 158: ‘This Dominican receivership does not appear to have awakened con- 
temporaneously any appreciable resentment or distrust of other governments, even of the 
Latin American republics, although the press of France and Germany was caustic.” The 
story is well told in Perkins, Chap. VII (at p. 246): “In no one of the great states of Latin 
America was any official notice taken of the President’s theory; in Brazil, in Chile, in Uru- 
guay, and in Peru, the general tone of comment was favorable.” 
® Hyde, Vol. I, pp. 161 and ff., summarizes the record. 
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representative of the state? The unhappy circumstance of the death of the 
former President when being taken under arrest appeared only to emphasize 
the moral obligation of refusing to deal with the new President. Doubtless 
Wilson’s intervention in Mexico would have met with less opposition if it 
had not been attended by the occupation of Vera Cruz and by the pursuit 
into Mexico of Villa and his bandits. On the other hand, Wilson’s accept- 
ance of the mediation of the ABC powers undoubtedly modified the earlier 
arbitrary character of the intervention.* But the objection was more deep- 
rooted. For it meant that the state refusing recognition, under circum- 
stances where recognition was almost essential to the survival of the new 
government, must sooner or later determine the conditions upon which 
recognition would be granted; and this would carry the interference much 
further than the original moral purpose might have contemplated. Only 
the community of states as a whole had the right to make new conditions of 
recognition and only the community could properly determine how far it 
was feasible to go in setting up a common standard of democratic govern- 
ment as one of the conditions. 

Intervention now succeeded intervention and the United States found 
itself becoming more and more deeply involved in the domestic affairs of 
the Caribbean States. The intervention in Mexico took on new forms as 
President Carranza succeeded Huerta and President Obregon Carranza. 
Haiti was occupied in 1915 and a treaty involving in effect a protectorate 
imposed upon it. The Dominican Republic was occupied in 1916 in con- 
sequence of its alleged failure to carry out the provisions of an earlier treaty 
of 1907.% Intervention took place in Nicaragua in 1926-1927, and the 
armed forces of the United States remained in occupation while elections 
were being held under their supervision.*® All these were arbitrary acts on 
the part of the United States undertaken upon various grounds of national 
safety, protection of the lives and property of citizens, and observance of 
treaty obligations. Their happy outcome could not have been foreseen 
at the time, and it was to be expected that the other American States should 
take alarm and wonder what was to be the end of it all. 

It was at the Conference at Havana in 1928 that the opposition to the 
intervention policy of the United States first manifested itself in positive 
form. The Commission of Jurists, meeting at Rio de Janeiro in 1927, had 
included as an article of one of its draft projects submitted to the Confer- 
ence the principle that ‘No nation has a right to interfere in the internal or 
foreign affairs of an American Republic against the will of that Republic.” 


33 See Bemis, Chap. X, “‘ Woodrow Wilson and Mexico,” where Wilson’s moral approach 
to the situation is clearly brought out. 

* Hyde, Vol. I, p. 75; Hackworth, Digest, Vol. I, p. 152, Vol. II, p. 329, and Vol. V, p. 446. 

% Hyde, Vol. I, p. 70; Hackworth, Digest, Vol. I, pp. 154 and ff. 

* Hyde, Vol. I, p. 80. A good summary of the intervention is given in T. C. Jones, The 
Caribbean since 1900, Chap. XVI. 
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The United States opposed the project and it was withdrawn.*’ Later, 
when one of the delegations introduced a resolution limited to intervention 
in the internal affairs of another state, the United States again objected. 
Mr. Hughes, the head of the American delegation, insisted that it was the 
right of a state under international law to protect its citizens when the local 
government has lost control of the situation. He preferred to call such in- 
tervention ‘‘interposition of a temporary character,” and insisted that it 
was not technically ‘‘intervention.’”’ Nations had duties as well as rights, 
and one of their duties was that of maintaining a government adequate to 
the protection of life and property.** 

Five years later the principle which had been rejected at Havana was 
accepted in qualified form at Montevideo, at the Sixth International Con- 
ference of American States. Between the two conferences there had been 
the signature of the Pact of Paris, with its renunciation of war as an instru- 
ment of national policy and by inference its condemnation of forcible inter- 
vention, and there had been the signature by six American States of the 
Anti-War Treaty of Non-Aggression and Conciliation which specifically 
announced that the contracting parties, in the event of their failure to 
maintain peace between two states in controversy would adopt a common 
and solidary policy of neutrality but would ‘in no case resort to interven- 
tion, diplomatic or armed.’’ *® With these agreements as a background the 
Montevideo Conference adopted the Convention on the Rights and Duties 
of States, Article 8 of which read: ‘‘No state has the right to intervene in 
the internal or external affairs of another.”’ 4° 

This was, indeed, a far-reaching pledge, for it involved not only internal 
affairs but external as well, and external affairs might well be interpreted to 
include, however unlikely the fact might be, an agreement by an American 
State with a European State that might be in violation of the Monroe Doc- 
trine. The elaborate reservation entered by the United States was directed 
not towards the Article on intervention in particular, but towards the con- 
vention as a whole. Secretary Hull insisted that the United States was 
‘“‘as much opposed as any other government to interference with the free- 
dom, the sovereignty, or other internal affairs or processes of the govern- 
ments of other nations,’’ and that ‘‘under our support of the general prin- 
ciple of non-intervention’’ no government need fear the intervention of the 
United States under the Roosevelt Administration. Unfortunately, he 
added, there had not been time to work out the ‘interpretations and defini- 
tions’’ of the fundamental terms used in the convention, so as to avoid 


37 See Bemis, Chap. XIV: ‘“‘The Rio Commission of Jurists and the Havana Pan American 
Conference,” giving a detailed story of the situation. 

38 Same, p. 252; Hyde, Vol. I, p. 251. 

* For the text of the Anti-War Treaty, see International Conferences of American States, 
1933-1940, p. 496. For comment on the Treaty, see Bemis, Chap. XV: “The Good Neigh- 
bor at Montevideo.” 40 International Conferences, 1933-1940, p. 121. 
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differences of opinion as to their meaning. In the meantime the other 
American governments could be assured that the United States would abide 
by the policies proclaimed and followed since March 4 and by ‘‘the law of 
nations as generally recognized and accepted.”’ # 

If there was any doubt left in the minds of other American Governments 
that the United States had abandoned its intervention policy of the first 
three decades of the century, more definite assurance was now to be given. 
Even before the Montevideo Conference the army of occupation had been 
withdrawn from Nicaragua (on January 2, 1933); in 1934 the troops were 
withdrawn from Haiti. In 1934 the Dominican Republic was relieved of 
certain obligations of the earlier treaty of 1924; and in 1934 Cuba was freed, 
if that word can be used, from the restrictions imposed by the Platt Amend- 
ment. These were facts, and they spoke for themselves. Then, at the 
Conference for the Maintenance of Peace, held at Buenos Aires in 1936, an 
absolute agreement of non-intervention was entered into. By Article 1 
of the Additional Protocol Relative to Non-Intervention, the contracting 
parties declared “inadmissible the intervention of any one of them, directly 
or indirectly, and for whatever reason, in the external or internal affairs of 
any other of the Parties.” # This was going as far as even the most extreme 
non-interventionist could have asked, although there was still lacking a 
definition of intervention so as to distinguish it from lesser forms of inter- 
ference such as ‘‘diplomatic intervention”’ in behalf of citizens who might 
be the victims of a denial of justice and intervention in pursuance of the 
terms of a special treaty.” 

One of the important factors, if not the most important factor in bringing 
about the change of policy on the part of the United States was doubtless 
the adoption, at the same Buenos Aires Conference, of the provisions for 
general “‘consultation.”” The Convention for the Maintenance, Preserva- 
tion, and Reéstablishment of Peace provided that ‘‘in the event that the 
peace of the American Republics is menaced”’ the American governments 
might “consult together for the purpose of finding and adopting methods 
of peaceful codperation.”’“ This clearly meant that if the United States 
were presented with a situation similar to that which both Secretary Hughes 
and Secretary Hull believed to be controlled by the ‘‘law of nations,” the 


41 Same, p. 123. 

“Same, p. 191. Condemnation of intervention, although in less extreme form, appears 
again in the Declaration of American Principles, adopted at the Eighth International Con- 
ference of American States, held at Lima in 1938: “The intervention of any state in the in- 
ternal or external affairs of another is inadmissible.’”’ The Preamble of the Act of Chapulte- 
pec, repeating the principle of non-intervention with a reference to the Montevideo and 
Buenos Aires agreements, speaks of the principle as incorporated into the international law 
of the American States. 

‘8 Perhaps it is just as well, in the present state of international law, not to attempt too 
precise a definition of terms such as “intervention,” but to let them stand as general princi- 
ples, to be interpreted by the agencies of the community as new circumstances present 
themselves. 44 International Conferences, 1933-1940, p. 188. 
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procedure of consultation was available as a means of finding a solution for 
the threat to the peace. The Protocol of Non-Intervention itself provided 
that a violation of the provisions of Article 1 should give rise to mutual 
consultation; but this appears to have been inserted in favor of the state 
which might be the object of intervention rather than in favor of the state 
seeking by intervention to protect its national safety.“ The possibility of 
using the procedure of consultation as a means of meeting a situation that 
might put a strain upon the renouncement of intervention is suggested more 
clearly by the Declaration of Principles of Inter-American Solidarity and 
Coéperation, signed shortly before the two treaty agreements. The Dec- 
laration announced the principle that ‘every act susceptible of disturbing 
the peace of America affects each and every one of them [the American 
States], and justifies the initiation of the procedure of consultation.” This 
is followed by an enumeration of principles “accepted by the American 
community of nations,” including a condemnation of intervention.*® 

While these events were taking place within the inter-American commu- 
nity an acute crisis was developing in Europe which might well serve to 
show that conditions might arise which could not be finally settled by a 
purely negative policy. Civil war broke out in Spain in 1936 and it was 
soon clear that the issues were not to be confined within the country itself. 
Germany and Italy saw the opportunity to win the support of a fascist 
Spanish government if they gave aid to General Franco in his revolt. Soviet 
Russia in turn intervened and gave corresponding aid to the Loyalist cause.*? 
France and Great Britain, fearing the spread of the conflict, enacted embargo 
measures against both sides and proposed a general policy of non-interven- 
tion. The United States applied the embargoes of its existing neutrality 
legislation but refused to participate in the codperative measures proposed. 
The Council of the League of Nations adopted a resolution affirming the 
obligation of states to refrain from intervening in the internal affairs of 
another state. In September, 1936, a Non-Intervention Committee was 
set up in London, but its resolutions were secretly violated and its practical 
measures were too late to be effective. In the end the efforts of the leading 
non-interventionists had succeeded in avoiding immediate war between the 
powers representing the rival systems but the authority of international law 
had been successfully challenged and the lack of unity in the community 
of nations was more apparent than ever.*% 


‘s The protocol also provides that any question concerning its interpretation should be 
submitted to conciliation, arbitration or judicial settlement; but this must be understood as 
governing relations between the parties to the controversy. 

‘8 International Conferences, 1933-1940, p. 160. 

‘7 As to the point whether aid to a legitimate government is to be regarded as “‘interven- 
tion,”’ see above, note 3. 

‘8 For a study of the legal aspects of the case, see N. J. Padelford, ‘‘International Law and 
the Spanish Civil War,” in this JourNat, Vol. 31 (1937), p. 226, and International Law and 
Diplomacy in the Spanish Civil Strife, 1939. 
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As preparations are being made for the establishment of a new interna- 
tional organization whose purpose is to be the maintenance of order and the 
promotion of justice, what principles of law are to be adopted to meet the 
situations formerly giving rise to acts of intervention? What positive and 
constructive measures are available to make the prohibition against inter- 
vention practically effective? The answer would seem to depend upon the 
possibility of substituting the collective action of the community in place 
of the unilateral action of the individual state, or the action of an exclusive 
group of allied powers.*® The true criticism of intervention is not that it 
has been in every case without justification, but rather that even in those 
cases in which, as time has gone by, it would appear that the particular 
intervention was undertaken in the interest of law and justice, the action 
of the intervening power has of necessity been arbitrary. For action is 
always arbitrary where the intervening state is the judge of its own case. 
Even where the results are good the use of force by the individual state 
must inevitably weaken the general structure of order and justice in the 
community. 

That the international community as a whole must be the ultimate re- 
pository of the practical rules upon which the conflicting claims of states 
must be decided would not seem open to question. Broad principles, such 
as national security, independence, and equality must be reduced to con- 
crete rules, whether by formal codification of the law or by the progressive 
adjudications of an international court of justice. The higher right of the 
community to define the law and to provide for its practical application is 
not absolute, and under the existing circumstances doubts may be enter- 
tained whether the fullest justice is to be obtained through community 
action. ‘The best that can be said is that the alternative to community 
action is individual action, and individual action is likely to give even less 
justice than community action, quite apart from the fact that it may readily 
lead to general lawlessness. Obviously in the determination of community 
action the influence of the leading powers will be felt, all the more so when 
they have shown the self-restraint involved in substituting community 
action for individual action. 

Within the more limited circle of the inter-American community the 
first application of collective intervention came with the signing of the Con- 
vention on the Provisional Administration of European Colonies and Pos- 


49 The idea of ‘collective action,’’ in the sense of the action of the leading powers, is di- 
cussed in a number of the older works on international law. Hall, with his usual shrewdness 
and legal precision, thought that there was “fair reason for hoping that intervention by, or 
under the sanction of, the body of states on grounds forbidden to single states, may be useful 
and even beneficent. Still, from the point of view of law, it is always to be remembered that 
states so intervening are going beyond their legal powers’’: International Law, § 95. By 
contrast Fiore, building a new law for the future, based upon his conception of a Magna 
Civitas, devoted a title (XIX) to the “ Duties of Collective Intervention.” 
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sessions in the Americas, at Havana in 1940.5° Here was a direct refusal to 
recognize the validity of the transfer of colonial territory from one belligerent 
to another, accompanied by a recognition that in consequence of the war 
certain territories belonging to some of the belligerents might be temporarily 
without a responsible government, ‘‘thus creating a state of danger to the 
peace of the continent and a state of affairs in which the rule of law, order, 
and respect for life, liberty and the property of inhabitants may disappear.” 
In consequence the American States, acting in their capacity as “‘an inter- 
national community,” announced their “‘unquestionable right’”’ to take the 
territories under their provisional administration. 

In 1942, at the Meeting of Foreign Ministers held at Rio de Janeiro, the 
American States, after recommending to themselves individually the break- 
ing off of relations with the Axis Powers, adopted a resolution on ‘‘Subver- 
sive Activities,” by which they pledged themselves to prevent individuals 
or groups from engaging in activities detrimental to their security; at the 
same time recommending the control of organizations directed or supported 
by non-American states which were then or might be in the future at war 
with American countries.“ By the same resolution provision was made for 
an Emergency Advisory Committee of Political Defense, the purpose of 
which was to study and codrdinate the measures recommended in the reso- 
lution. 

The creation of the Committee of Political Defense proved to be the occa- 
sion for a new application of the procedure of consultation. The Commit- 
tee, acting in a representative character on behalf of the twenty-one Ameri- 
can Republics, had sought to formulate a series of ‘‘ programs’’ to be adopted 
by the legislatures of the American Republics in pursuance of the resolution 
of the Rio Meeting directed against ‘‘Subversive Activities.” In the 
course of formulating its programs the Committee sought the codperation 
of the several governments and conducted careful inquiries into the condi- 
tions prevailing in each country. Inasmuch as the inquiry was conducted 
with the consent of the individual governments no question could be raised 
of interference by the Committee in the domestic affairs of the different 
states. When, however, the Committee was confronted with a revolution 
in Bolivia which appeared to it to be “‘the first of a series designed to break 
down the existing anti-Axis front in South America’”’ it decided that the 
question of suppressing subversive activities could no longer be left to the 
individual state and that joint action by the American Republics was neces- 
sary. 

Within four days of the revolution in Bolivia the Committee adopted, 
on December 24, 1943, a resolution recommending that the American Re- 


°° International Conferences, 1933-1940, p. 373. 

*' For the text, see this JourNaL, Vol. 36 (1942), Supplement, p. 76. 

* See C. B. Spaeth and W. Sanders, ‘‘The Emergency Advisory Committee for Political 
Defense,” in this Journat, Vol. 38 (1944), p. 218. ‘3 Same, p. 226. 
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publics agree not to recognize any new government set up by force before 
exchanging information relative to the circumstances which led to the es- 
tablishment of such government and before consultating with one another 
in order to determine whether the government was complying with its 
inter-American commitments for continental defense.*“* Upon acceptance 
of the formula by nineteen of the American governments the Committee 
adopted a second resolution applying the formula to the conditions in Bo- 
livia, notwithstanding the fact that the new President of Bolivia had an- 
nounced the intention of his Government to live up to its international 
and inter-American obligations. Following consultation, the nineteen 
governments announced their respective individual decisions not to recog- 
nize the new Bolivian Government. 

Here was a form of collective intervention hitherto without precedent 
in inter-American relations. Taken separately and individually the act 
of any one of the American governments might have come within the prohi- 
bitions of the Montevideo Convention of 1933 or the Buenos Aires Protocol 
of 1936. For the use of non-recognition as a method of coercion might well 
have been regarded as within the forms of intervention contemplated in the 
two agreements. The circumstances were, however, exceptional. The 
security of the hemisphere was at stake; and the American governments 
apparently believed that they could safely take the drastic action recom- 
mended by the Committee of Political Defense once the danger of resorting 
to the sanction of non-recognition was removed by the necessity of common 
consultation in advance of individual action. The Committee of Political 
Defense had confined its recommendation to the “duration of the present 
world conflict’’; and it would appear from the replies of the governments 
that this limitation of its scope facilitated its acceptance.® 

In the case of the coup d@’état in Argentina, recognition had been accorded 
to General Ramirez shortly after he came into power on June 4, 1943. 
When, however, the Ramirez regime was overthrown in the following March 
recognition was refused to the new government under General Farrell in 
accordance with the recommendation of the Committee of Political Defense 
of December 24, 1943. The grounds for the refusal were that the new gov- 
ernment was not fulfilling its obligations under the commitments of the 
Rio Meeting of Foreign Ministers and that the conditions prevailing in the 


5 For the text of the recommendation, see Department of State Bulletin, Vol. X, p. 20. 

% Same, p. 28. The Argentine member of the Committee was not a party to either reso- 
lution. 

56 The Government of Uruguay, in its reply to the resolution of the Committee of Political 
Defense, observed that it could not consider the plan proposed as having the character of a 
rule of American international law since, if given a larger scope than that of an emergency 
war measure, it would be open to criticism as being based upon the principle of intervention 
“long ago extirpated from continental law.” 
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country constituted a danger to the security of the hemisphere.*’ Whether 
non-recognition was the wisest measure that might have been resorted to 
under the circumstances was a matter of doubt in many quarters.** The 
feature of the case which is of importance for the future of international law 
is the fact that joint action was taken by the American Republics, although 
each acted upon its individual responsibility. 

It is of interest to observe that in the replies submitted by a number of 
the American Governments to the Dumbarton Oaks Proposals there is a 
clear recognition that the establishment of the new international organiza- 
tion, with its provisions for collective security and for the settlement of 
disputes, will of necessity imply the right of the United Nations to adopt 
measures which, if taken by an individual state upon its own arbitrary 
initiative, would be classed as intervention.*® The distinction, however, 
between collective and individual intervention is, as we have seen, funda- 
mental. If the new organization can be made truly representative of the 
international community, its supreme authority to maintain the peace may 
in certain cases involve restrictions upon the possible lawless conduct of an 
individual state. Action by the whole community in such cases would not 


57 See press release of July 26, 1944, Department of State Bulletin, Vol. XI, p. 107, where it 
is said: “ Efforts have been made to confuse the issue by charging that the policy followed by 
the American republics and their associates among the United Nations constitutes a de- 
parture from the normal rules and procedure with regard to recognition and amounts to 
intervention in the internal affairs of Argentina. This contention disregards completely the 
foundation on which the policy of non-recognition rests, namely, the defense and security of 
the hemisphere. Furthermore, it overlooks the fact that this policy was adopted after full 
and free consultation among the American republics, and that it is the logical outgrowth of 
the multilateral agreements which all of them accepted in order to make that defense effect- 
ive. The American republics have expressly declared that this policy does not affect, and 
has nothing to do with, the ordinary rules and procedure for recognition in time of peace.”’ 
To the same effect: C. G. Fenwick, ‘‘The Recognition of New Governments Instituted by 
Force,” in this JouRNAL, Vol. 38 (1944), p. 448, except that the article finds the refusal of 
recognition consistent with the rule that one of the conditions of recognition must be the ful- 
fillment of international obligations. 

58 See in this connection, J. L. Kunz, ‘‘The Position of Argentina,” in this JOURNAL, 
Vol. 38 (1944), p. 436. 

°The Venezuelan memorandum, for example, in commenting upon the power of the 
Security Council to recommend, at any stage of a dispute, appropriate procedures or methods 
of settlement, observed that ‘‘it would seem expedient to indicate that the intervention of 
the Council would take place after the ordinary means of settlement had failed.’”’ The 
Uruguayan memorandum, in commenting upon the power of the Security Council to take 
the measures necessary for the maintenance of peace in the event of a failure of the pro- 
cedures of peaceful settlement between the parties, observed that ‘although the Govern- 
ment of Uruguay adheres to the principle of non-intervention, it considers collective inter- 
vention justified in the case of a state which constitutes a threat to the peace, it being the 
duty of the Organization to determine the modalities of such intervention”: Inter-American 
Conference on Problems of War and Peace: Handbook for the Use of Delegates, Pan American 
Union, 1945, pp. 137, 140. 
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be an infringement of the principle of ‘‘sovereign equality,” but rather the 
condition of its continuing validity. 

At the Conference on War and Post-War Problems held at Mexico City 
from February 21 to March 8, 1945, a combined declaration and recom- 
mendation was adopted under the title ‘Reciprocal Assistance and Ameri- 
ean Solidarity”’ to which the special name was given of ‘“‘The Act of Chapul- 
tepec.” * In its elaborate preamble the Act recites certain principles which 
the American States ‘‘have been incorporating in their international law.” 
The second of these principles is ‘‘the condemnation of intervention by a 
state in the internal or external affairs of another,’’ and reference is made to 
the Montevideo Convention of 1933 and to the Buenos Aires Protocol of 
1936. Part I of the Act declares the principle that an attack by a state 
“against the integrity or the inviolability of the territory, or against the 
sovereignty or political independence of an American State” shall be con- 
sidered as an act of aggression. A minimum definition of aggression is 
given, consisting in the invasion by armed forces of one State into the terri- 
tory of another. Part II of the Act recommends the conclusion of a treaty 
establishing procedures by which threats or acts of aggression may be met, 
the measures proposed including the breaking of diplomatic relations and 
the use of armed force. 

The Act of Chapultepec may thus be said to be the logical supplement to 
the inter-American principle of non-intervention. It proclaims the higher 
authority of the inter-American community and its responsibility for the 
maintenance of law and order; it foresees the necessity under which the 
community may find itself of taking positive measures to uphold the law in 
the event of its possible violation by an individual state; and it recognizes 
in respect to the fundamental right of self-defense that the only practical 
condition upon which the individual state can be denied the right to take 
the law into its own hands is that the community as a whole must be pre- 
pared to take action in its own name. 

But besides the measures for coéperative defense adopted in the Act, of 
Chapultepec, the Conference at Mexico City contemplated other far-reach- 
ing changes in the inter-American system. A new charter is to be drawn up 


6° The use of the phrase ‘“‘sovereign equality”’ in Chapter II of the Dumbarton Oaks Pro- 
posals was clearly not intended to prevent collective intervention, but rather to assure the 
members of the new organization that there was no plan of setting up a “super-state”’: 
Recommendations and Reports of the Inter-American Juridical Committee, p. 137. 

The Brazilian jurist Accioly, in commenting upon and dismissing the suggestion that the 
League of Nations might have a right of intervention in regard to its members, speaks as 
follows: “‘ Nevertheless, under a more advanced system of international organization, when 
the League of Nations might come to be a truly universal institution possessing the prestige 
it now lacks, there is no doubt that the mission of intervention should be confided to it in 
certain specified cases. That would be the way to avoid certain abuses and injustices that 
are so common to-day’’; Traité de Droit International Public, 1940, Vol. I, p. 299. 

6 For the text of the Act, see Department of State Bulletin, Vol. XII, p. 339. 
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for the reorganization and strengthening of the system. ‘The charter is to 
pledge the American Republics to the recognition of international law as the 
effective rule of their conduct, the fundamental principles of which are to be 
formulated in a Declaration of the Rights and Duties of States and a Decla- 
ration of the International Rights and Duties of Man. It is clear that the 
acceptance of these fundamental principles and their practical application 
to concrete situations when they arise will involve the extension of the pro- 
cedures of consultation and of judicial settlement, in order that the au- 
thority of the community may replace the former intervention of individual 
states. Law can not be maintained by the mere proclamation of principles; 
it requires the active functioning of executive and judicial agencies and we 
must be prepared to accept the possibility that the agencies of the commu- 
nity may at times be called upon to uphold the law by some form of collec- 
tive intervention.” 

In the interest of international jurisprudence it would seem desirable not 
to use the term “‘intervention’’ when speaking of the collective action of the 
whole body of states under circumstances where the action of an individual 
state would constitute intervention. What would be arbitrary for the 
individual state would in the case of the whole body of states be no more 
than the exercise of the higher right of the community to maintain law and 
order and to see to the observance by the separate states of their obligations 
as members of the community. Obviously the action of the community 
must be within the scope of its authority, the community itself being subject 
to the law. But, assuming that the community is acting under its charter 
powers, its action might be better described by some such phrase as “law 
enforcement’’, ‘‘maintenance of law and order,” or ‘‘ collective action in the 
interest of the community”’ than by a term that evokes historical memories 
of a time when codperation was less further advanced. 


® The Charter of the United Nations, now under preparation at San Francisco, contem- 
plates a corresponding right of the international community as a whole to maintain certain 
agreed standards of conduct. Assuming that among these standards may be the principle 
of open channels of communication and information, a violation of the principle would be- 
come a matter of concern for the international community and would call for some form of 
collective intervention. 


POWER POLITICS AND INTERNATIONAL ORGANIZATION * 


By Hersert W. Briaes 
Of the Board of Editors 


The Charter of the United Nations, signed at San Francisco on June 26, 
1945, states in Article 2 (1) that ‘‘the Organization is based on the principle 
of the sovereign equality of all its Members.”’ Since the outstanding char- 
acteristics of the Charter are its recognition of the actual and legal inequal- 
ity of the Members of the United Nations, and its provisions empowering 
the Organization to take action, binding on its Members, without their 
unanimous consent, an understanding of the Charter will be enhanced by 
placing its dominant features in their conceptual and historical setting. 

Justice Oliver Wendell Holmes once made the pronouncement that 
‘sovereignty is pure fact’’; but sovereignty is not a fact: it is a juristic 
theory. Viewed internally this juristic concept may have performed a 
useful role in emphasizing that within each state there must be one, and 
only one, source of law in a formal sense. However, the transfer to inter- 
national relations of a concept which emphasizes the supremacy of the state 
in the field of law has meant, in the words of one writer, that ‘‘the sovereign 
state does not acknowledge a central executive authority above itself; it 
does not recognize a legislator above itself; it owes no obedience to a judge 
above itself.’ Another writer ascribes to doctrines of sovereignty the 
function of laying ‘“‘an impenetrable smoke screen round the key position 
in any system of power politics, the position occupied by the sovereign 
state.”’ 

In the courts a more limited conception of external sovereignty has 
prevailed. Thus Judge Dionisio Anzilotti in the Austro-German Customs 
Regime case before the Permanent Court of International Justice was of 
the opinion that external sovereignty or independence meant ‘‘ that the state 
has over it no other authority than that of international law.’’ Perhaps 
one should not quarrel with a conception of sovereignty as independence 
subject to law; yet the form in which it is expressed soothingly misdirects 
our attention from the essential problem—the creation of institutions to 
establish the rule of law. 

Akin to the doctrine of sovereignty in its practical consequences is another 
juristic concept: the legal equality of states. It is twenty-five years now 
since Edwin Dickinson pointed out in his book The Equality of States in 
International Law that this conception, nurtured in the doctrines of natural 


* Adapted for this JouRNAL from a paper read at Cornell University on August 1, 1945. 
The full text will be published late in 1945 by the Cornell University Press in a symposium 
entitled The United States in the Postwar World. 
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law and natural rights, and transferred by analogy from persons to states, 
has taken two divergent forms. ‘The first—equal protection of the law or 
equality before the law—is essential to any advanced legal system, but 
‘ig not inconsistent with the grouping of states into classes, each of which 
the law regards differently.’”’ Thus each state has an equal claim to respect 
for whatever rights it may have and an equal obligation in the performance 
of whatever duties it may have; but to assert, as does the second conception 
of state equality, that all states have equal rights—or even an equal capacity 
for rights—is contrary to fact, and its advocacy has stunted the growth of 
international institutions of government. The point may be further il- 
lustrated by reference to individual equality within the state. Within a 
political society the attainment of equality before the law has not involved 
as a necessary consequence an identical equality of rights among men; not 
all men are sheriffs, judges, or legislators. Yet in the international field 
each state, basing its demands on concepts of sovereignty and absolute 
juridical equality, has traditionally claimed a right of equal participation 
not only in quasi-legislative bodies but in the executive councils and judicial 
organs designed to apply the law. 

It is the practical consequences drawn from these concepts with reference 
to international organization which justifies their discussion here. More 
specifically, the development of international institutions adequate to serve 
the needs of the international community has been thwarted by claims 
derived from the concept of sovereignty that no new rule of international 
law is binding on a state without its consent; that any membership in, or 
compulsion by, an international organization must be based on consent; 
that no court or council has jurisdiction over the acts or disputes of a state 
without its consent. Similarly derived from the concept of equality have 
been claims of equality of representation, membership, and voting in inter- 
national organizations and their organs; the unanimity rule (i.e., the rule 

t that the majority may not bind the minority); and an equality in refusing 
to ratify decisions of international organs. 

The attempt, made especially during the past century, to establish these 
claims as principles of law has come up against the hard fact of the actual 
inequality of states. The distinctions between World Powers, Great 
European or Asiatic Powers, intermediate states, and lesser states depend 
upon the over-riding criteria of power—military, economic, technological, 
geographical, demographic, and political. In the light of this fact concepts 
of sovereignty and equality have played a dual role, supporting the Great 
Powers in their refusal to accept legal limitations on their actual power and 
being used as a largely ineffectual shield by the smaller states in an attempt 
to compensate their actual inequality. 

With the criteria of power this paper is less concerned than with the 
polities of power—with purposes, methods, and results. Since the power 
of a state has meaning only in relation to the power of other states, there 
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is a constant struggle for security, expressed in negative terms as the power 
not to be coerced. Writing in Foreign Affairs in 1932, Karl Radek, then 
editor of /zvestia, said: 

. the Soviet Union cannot remain indifferent to the changes 
which are taking place in Manchuria, through which or near which 
pass the lines of communication giving access to her Pacific ports. 

.. The Soviet Union is strong enough to defend her territorial 
integrity and her interests. Concentrating her efforts on building up 
peaceful industries for meeting the needs of her own population, keeping 
aloof from armed interference with the affairs of foreign nations, the 
Soviet Union will seek a peaceful settlement of all conflicts which may 
arise between her and her neighbors. She will base her policy ex- 
clusively on her own interests, which correspond with the interests of 
peace both in the east and in Europe. 


Whether the expression of power in terms of security is merely the tribute 
which vice pays to virtue each of us can decide for himself; but even if we 
admit that national security is the primary purpose of the politics of power, 
it remains true that in a system of power politics actual power not to be 
coerced involves the power to coerce. Poland is a neighbor of Soviet 
Russia; and security, like power, is relative. 

The pursuit of national interests by the methods of power politics is based 
on what Schumann terms ‘‘the assumption of violence’’: a willingness to 
use the instruments of power, to take the risks involved, to use or threaten 
force in order to maintain or improve one’s relative position. Moreover, an 
important characteristic of the methods of power politics is the reliance on 
national action. Intervention, military power, imperialism, even policies 
of alliance and balance of power, are methods by which an individual state 
arbitrarily employs physical force or more subtle pressures, politics, or 
realistic bargaining to secure its national interests. The methods may be 
contrasted with collective security—a system in which the threat or use of 
force in international relations would be controlled by a responsible organ 
of the international community in accordance with generally accepted 
principles. 

That the pursuit of national security through the politics of power has 
sometimes resulted in a fortuitous world order cannot be denied. More or 
less precarious equilibria between the Great Powers have temporarily 
stabilized large areas; and the security of smaller states has sometimes 
rested on the fact that they were focal points of tension between the Great 
Powers. Where such equilibria and tensions were for a time established, 
they had the virtue of being in accord with the realities of power; but the 
vice lay in the essential instability and appalling irresponsibility of a system 
in which peace and international order were merely chance results of the 
national pursuit of power. 

The need for a more direct attack on the problem was given some recogni- 
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tion in the nineteenth century. During periods of equilibrium among them- 
selves, the Great Powers realistically adjusted tensions, reconciled divergent 
interests, liquidated trouble spots, preserved order among lesser states, and 
in general exercised executive functions of government. By the Treaty of 
Chaumont, signed in March, 1814, Austria, Russia, Prussia, and Britain 
agreed ‘‘to devote all the resources of their respective states to the vigorous 
prosecution of the present war’’—against France—‘‘and to employ them 
in perfect concert, in order to obtain for themselves and for Europe a general 
peace, under the protection of which the rights and liberties of all nations 
may be established and secured.”” At the Congress of Vienna all Europe 
except the Turks was represented. The smaller states came expecting that 
the Congress would be a European parliamentary assembly in which they 
would participate on a basis of equality with the Great Powers; but the 
latter had no intention of permitting the small states to remake the map 
of Europe. Lord Castlereagh, British Foreign Minister, had prepared an 
elaborate scheme for convening the Congress in plenary session merely to 
approve decisions previously made by the Big Four. In this way, he 
argued, ‘‘you obtain a sort of sanction from them for what you are deter- 
mined at all events to do.’’ When Talleyrand, French Foreign Minister, 
arrived in Vienna, he championed the rights of small states and insisted on 
a full meeting of the Congress but the Big Four admitted France, making it 
the Big Five, and the Congress never met in plenary session. 

At Vienna, writes Dickinson, the Great Powers “‘rearranged the map of 
Europe, restored dynasties, confirmed the partition of Poland, united 
Belgium with Holland, neutralized Switzerland, created the German Con- 
federation. As Lord Palmerston later observed: 


The tide of war had swept over the whole surface of Europe from the 
Rhine to Moscow, and from Moscow back to the Seine; all the smaller 
States of Europe had been conquered and reconquered, and were 
considered almost at the arbitrary disposal of the Great Powers whose 
armies had decided the fate of the war. . . . The smaller Sovereigns, 
Princes, and States had no representatives in the deciding Congress, 
and no voice in the decisions by which their future destiny was deter- 
mined. They were all obliged to yield to overruling power, and to 
submit to decisions which were the result, as the case might be, of 
justice or of expediency, of generosity or of partiality, of regard to the 
welfare of nations, or of concession to personal solicitations. 


By the Quadruple Alliance the Great Powers agreed to renew their 
meetings to consider measures which ‘‘shall be considered the most salutary 
for the repose and prosperity of nations, and for the maintenance of the 
Peace in Europe”; and at Aix-la-Chapelle in 1818 it was made clear to small 
States claiming participation that no principle of the equality of states 
entitled them to admission. The Confederation of Europe soon degenerated 
into a league to maintain despots in power against the rising tides of de- 
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mocracy and nationalism, but, as W. Allison Phillips has written, the 
is, that it represented, whatever the 


significance of the Confederation 
motives of the several Allies may have been, an experiment in international 
government.” 

The Confederation of Europe was shortly replaced by the Concert of 
Powers, of which Drouyn de Lhuys was later to say: “It is the five powers 
to which belongs the right to regulate interests which affect Europe as a 
whole,” and M. Hanotaux: ‘‘The European Concert is the sole tribunal and 
authority before which everybody must bow.”’ Particularly with reference 
to the Eastern Question, writes James W. Garner, the Concert assumed 
authority ‘‘to dictate settlements, establish arrangements, and to supervise 
their execution.’’ It freed Greece, Roumania, Serbia, and Montenegro 
from Turkish rule; ‘‘in some cases their kings were selected with the ap- 
proval of the Concert; their constitutions were submitted to its approval”’; 
it drew their frontiers, and placed some of them under its guaranty. Else- 
where, ‘‘it permitted the dissolution of the unnatural union between Belgium 
and Holland and forced the latter to accept its decision; it neutralized Bel- 
gium, Luxembourg, the Black Sea .. . ; it blockaded coasts to prevent 
hostilities; it sent troops to Syria to pacify disturbances there; it established 
a system of control over the finances of Egypt and Greece; it exercised 
collectively the power of coercion, restraint, legislation, supervision and 
guardianship over a considerable part of Europe.’’ The sovereignty and 
equality of states, he adds, “found little recognition in the numerous 
conferences which were held to regulate these affairs or in the decisions which 
were reached. The right thus asserted and exercised by the Powers had no 
legal foundation and no political basis other than the claim that it was the 
right and duty of those which had the power to exercise a guardianship in 
the interest of the general peace and public order.” 

Sporadically throughout the nineteenth century the Great Powers, acting 

collectively, regulated certain affairs and certain areas. They succeeded 
only where there existed either a community of interests among themselves, 
or where opposing groups were sufficiently balanced in power to prevent 
unilateral action by one state or one group to the detriment of others. The 
interests and purposes of each of the Great Powers were basically national. 
for example, national security was served by stability in a certain area 
the France of the post-Napoleonic era; the Balkans throughout the nine- 
teenth century) or by controlled change (an assurance sought that the 
breakup of Turkey’s European possessions would not give to any Power a 
preponderant advantage in south-east Europe or the Mediterranean area). 
However, a more than incidental consequence of collective action by the 
Great Powers was a degree of stability and world order. To the extent that 
they adjusted inter-Power rivalries, intervened collectively in the affairs of 
smaller states, or liquidated tensions, the Great Powers filled a void; in a 
functional sense they constituted an international security council. 
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Their authority, however, was self-assumed, self-defined, and self-limited. 
Despite their occasional assertions that they were acting for the inter- 
national community of states, there was no defined responsibility, no 
constitution, indeed no organization of the community which could confer 
authority or entrust them with responsibility. Nor did the Concert itself 
have any permanent organ meeting periodically for expediting discussion 
or permitting prompt action—a lack which was deplored in the summer of 
1914 when the Concert had long since split into rival camps and the lights 
were going out all over Europe. 

In 1919, when the League of Nations was being fashioned in Paris, there 
were those who, cognizant of the lessons of the European Concert, wished 
to build the League around the idea of the preponderance of the Great 
Powers. Certainly the Peace Conference itself exemplified this preponder- 
ance. As at Vienna a century before, the Great Powers—this time the 
United States, the British Empire, France, Italy, and Japan—-completely 
dominated the Paris Peace Conference, determining its organization and 
procedure, deciding that they alone could attend all sessions of the Con- 
ference and its commissions, though permitting representatives of smaller 
states to attend meetings at which questions concerning them were dis- 
cussed, and making all important decisions, though permitting the smaller 
states to ratify the decisions of the Council of Ten or the Council of Four in 
plenary sessions of the Conference. In such an atmosphere it is not surpris- 
ing that Lord Robert Cecil envisaged a Council of the League of Nations 
composed exclusively of the Great Powers, who should meet annually, while 
the principle of the equality of states would be relegated to an Assembly of 
all the League members meeting every four years. He stated that the 
success of the League would depend upon the support of the Great Powers; 
they would run the League and it was just as well to recognize it flatly as 
not; the small states would probably join anyway. 

The Covenant which eventually emerged was a victory for the smaller 
states. Recognition of the preponderance of the Great Powers was limited 
to permanent membership in the Council; the Assembly was to have equal 
authority with the Council on ‘“‘any matter within the sphere of action of 
the League or affecting the peace of the world,’’ although the Council was 
given priority in certain matters. The sovereign equality of states, while 
not expressly mentioned in the Covenant, found embodiment in the form 
most feared by General Smuts: the unanimity rule giving to every state, 
large or small, an absolute veto over practically all action by the League. 

Although sixty-three of the world’s seventy-odd states were at some time 
Members of the League of Nations, at no time were all the Great Powers 
parties to the Covenant. It is true that Maxim Litvinov declared, in 
February, 1938, when, of the Great Powers, only Britain, France, and the 
Soviet Union were participating in League affairs: ‘‘There is no state or bloc 
of states which could resist the united forces of the Members of the League, 
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even as it is composed today’’; but, whether his estimate was right or wrong, 
the absence from Geneva of Germany, Italy, Japan, the United States, and 
almost a score of smaller states, undoubtedly conditioned the expression of 
League power. 

Moreover, within the League the composition of the Council never ac- 
curately reflected the power situation. The four or five Great Powers in 
the League at any one time were never a majority of the Council and were at 
times confronted with from nine to eleven small, and frequently very weak, 
states, the vote of each of which was equal to that of a Great Power, with 
all its population, territory, and its industrial and military potential. The 
not unnatural result was an “inner circle tendency” in the Council. <A few 
gentlemen, representing only the Great Powers, met over a cup of tea or 
more potent libations and made decisions—as at Locarno—in advance of 
League meetings, and subsequently steam-rollered the decisions through the 
League. A more effective method was to deprive League organs of jurisdic- 
tion entirely on the plea that the matter was already being dealt with—or 
could better be handled—by the Conference of Ambassadors in Paris, an 
organ of the Great Powers, which, unhampered by League principles, 
disposed of many matters with considerable realism between 1920 and 1931. 
To attribute the failure of the League to the small states would be to mis- 
conceive the problem; it was the unworkable nature of the doctrine of equal 
rights that caused power, like water, to find its level, and the real decisions 
to be made outside Geneva. 

The lessons were not lost on the drafters of the Dumbarton Oaks Pro- 
posals and the San Francisco Charter; in their approach to the problem of 
building a security organization which might work with, rather than in 
opposition to, the realities of power, they gave legal and practical recognition 
to the preponderance of the Great Powers and largely denied to small states 
those consequences derived from theories of sovereignty and equality which 
might hinder the Organization from taking, in the somewhat less than 
beautiful words of the Charter, ‘‘effective collective measures for the pre- 
vention and removal of threats to the peace, and for the suppression of acts 
of aggression or other breaches of the peace,” or from bringing about ‘by 
peaceful means, and in conformity with the principles of justice and inter- 
national law, adjustment or settlement of international disputes or situations 
which might lead to a breach of the peace.”’ 

The preponderance of the Great Powers is recognized by the United 
Nations Charter in several ways. In addition to being members of the 
General Assembly on a basis of equality with all Members of the Organiza- 
tion, China, France, the Soviet Union, the United Kingdom, and the United 
States are permanent members of the Security Council, which will also 
include six other states elected by the General Assembly by a two-thirds 
vote. A more accurate reflection of the world power situation would have 
limited membership in the Security Council to the three real World Powers— 
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the Soviet Union, the British Empire, and the United States but the drafters 
wisely included a potential Great Asiatic Power—China—and a potential 
Continental European Great Power—France. Unlike the League of Nations 
Covenant, the United Nations Charter makes no provision for the naming 
of additional permanent members of the Security Council, so the chances 
of a local boy making good are definitely discouraged. The inclusion of six 
smaller states in the Security Council is counter-balanced by the second 
special privilege of the Big Five—an absolute veto on most matters—a veto 
which is not given to the smaller members. The third means by which the 
preponderance of the Great Powers is enhanced is found in the strictly 
limited powers conferred by the Charter on the General Assembly and 
organs other than the Security Council. 

Another possible method of securing the special position of the larger 
states finds but scant recognition in the Charter. This would be the 
weighting of votes in the General Assembly, such as is found in other inter- 
national organizations like the Bretton Woods International Monetary 
Fund and International Bank for Reconstruction and Development where 
the number of votes a state possesses depends upon its quota or subscription, 
and the Universal Postal Union, where, in effect, extra votes are given to 
states with colonies. The granting of the demand of the Soviet Union for 
separate membership in the United Nations for two of her sixteen principal 
political sub-divisions—the Ukrainian and Byelorussian Soviet Socialist 
Republics—aside from rendering the phrases in the Charter about the 
sovereign equality of all Members even less meaningful, is the only present 
step in this direction. 

The significance of Great Power preponderance in the Organization will 
require further treatment, but it should be noted here that this preponder- 
ance is coupled with something entirely lacking in the Concert of Europe— 
namely, the principle of delegated responsibility. Not only is the authority 
which is obliquely conferred on the Great Powers by the Charter a delegated 
authority but its exercise is also circumscribed by an explicit statement of 
the purposes and principles in accordance with which the Organization and 
all its Members—including the Big Five—shall act. The Purposes of the 
United Nations (Art. 1), briefly stated, are to maintain international peace 
and security, to develop friendly relations among nations, to take measures 
to strengthen universal peace, to achieve international codperation in solving 
international problems of an economic, social, cultural or humanitarian 
character, to promote and encourage respect for human rights and for 
fundamental freedoms for all, and to be a center for harmonizing the actions 
of nations in the attainment of these common ends. 

The Principles in accordance with which the Organization and all its 
Members shall act (Art. 2) include first the provision that “the Organization 
is based on the principle of the sovereign equality of all its Members.” In 

the context of the entire Charter this must be taken to mean merely that 
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the United Nations is not a super-state, but a confederation whose Members 
retain independence, subject to the legal obligations of the Charter. This 
interpretation is supported by the second Principle, according to which “all 
Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them 
in accordance with the present Charter,’”’ and by the seventh Principle which 
states, in part, that the Organization is not authorized ‘“‘to intervene in 
matters which are essentially within the domestic jurisdiction of any state.”’ 
This seventh Principle, which fails to provide for judicial determination of 
what constitutes an essentially domestic question, is a potentially dangerous 
limitation on the jurisdiction of the United Nations to accomplish some of 
its declared purposes, although a proviso adds, in effect, that a plea of 
domestic jurisdiction cannot be used to prevent enforcement measures by 
the Security Council in dealing with a threat to the peace or a breach of 
peace. 

Principles 3 and 4 are exceedingly important, since, in connection with 
other provisions, their effect is to give a monopoly! on the legal use of force 
to the United Nations Organization. Principle 3 reads, in part: “All 
Members shall settle their international disputes by peaceful means. <i 
and Principle 4 states: ‘‘All Members shall refrain in their international 
relations from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 
with the Purposes of the United Nations.’”’ ‘These stipulations are no mere 
renunciation of war, but couple a positive obligation to settle international 
disputes by peaceful means with a prohibition on the threat or use of force. 
Noteworthy is the omission of the proviso found in the League of Nations 
Covenant that a state might lawfully resort to war three months after a 
failure to settle a dispute by certain pacific means. 

Principle 5 of the United Nations Charter establishes in limited form the 
principle of collective security, by stating: ‘“‘All Members shall give the 
United Nations every assistance in any action it takes in accordance with 
the present Charter, and shall refrain from giving assistance to any state 
against which the United Nations is taking preventive or enforcement 
action’’; in limited form because any one of the Great Powers can veto 
preventive or enforcement action by the Organization and to that extent 
the security of a state is not collectively guaranteed. 

The sixth Principle of Article 2 of the Charter is curious; it reads: ‘‘ The 
Organization shall ensure that states which are not Members . . . act in 
accordance with these Principles so far as may be necessary for the main- 
tenance of international peace and security.’”’ This means that the Organi- 
zation shall use force, if necessary, to compel a non-Member to act in ac- 


1 With the exception of a limited right of self-defence under Art. 51, and the right to take 
certain enforcement measures against enemy states of the Second World War under Arts. 
53 and 107. 


n 


POWER POLITICS AND INTERNATIONAL ORGANIZATION 673 


cordance with principles by which it is not legally bound. It also raises the 
whole important question of membership in the Organization. 

Article 4 of the Charter, after providing that ‘‘ Membership in the United 
Nations is open to all . . . peace-loving states which accept the obligations 
contained in the present Charter and, in the judgment of the Organization, 
are able and willing to carry out these obligations,’’ adds that the admission 
of any such state as a new Member shall be effected by a two-thirds vote of 
the General Assembly upon recommendation of the Security Council. 
These provisions contain several unfortunate features. Since such a recom- 
mendation of the Security Council must include the votes of each of the Big 
Five, any one of them could veto the admission of, for example, Switzerland 
or Sweden—just as Woodrow Wilson was able in 1919 to veto membership 
of Mexico and Costa Rica in the League of Nations. More fundamental 
is the objection previously noted that non-Members are not legally bound 
by obligations to settle their disputes by peaceful means, to refrain from the 
threat or use of force, or to assist in the maintenance of peace and security, 
even though the Organization assumes a police function in regard to Non- 
Members. It is for this reason that the admission of Argentina to the 
United Nations was fortunate and the exclusion of Spain, with or without 
Franco, unfortunate. The arguments used to oppose the admission of 
Argentina seem quite irrelevant. Fortunately for most of the states 
represented at San Francisco, the United Nations Charter contains no 
provisions relative to the “representative” or democratic character of its 
Members’ governments. The United Nations is not democratic in structure 
or membership; nor is it fascist or communist: it is a functional security 
organization, and its tasks will presumably be lightened to the extent that 
states assume basic obligations for the preservation of peace. For the same 
reason the provision in Article 6 of the Charter for the expulsion of Members 
who persistently violate the Principles of the Charter seems unfortunate. 
Soviet Russia was expelled from the League of Nations and history shows 
that expelled states continue to exist and to exert a potent influence in 
international affairs. The attempt to punish a state by releasing it from 
fundamentally necessary international obligations is worse than ironical—it 
is a confession of failure. On the other hand, the idea contained in Article 5 
of the Charter of suspending a Member “against which preventive or en- 
forcement action has been taken by the Security Council’’ is excellent in 
principle, since the Member is suspended only “from the exercise of the 
rights and privileges of membership,” and is not released from the obligations 
of membership. The procedure is faulty in granting to the Big Five a veto 
on suspension or restoration of rights, and, possibly, in failing to provide for 
suspension on other grounds. 

Unlike the Covenant of the Leaguc of Nations, the United Nations Charter 
contains no stipulation granting Members a legal right to withdraw from 
the Organization. However, apparently because of the failure to modify 
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the rigidity of the Big Five veto on amendments to the Charter, the Report 
of the First Commission, approved by the San Francisco Conference in its 
9th Plenary Session, contained a Declaration on Withdrawal, reading in 
part as follows: 


The Committee adopts the view that the Charter should not make 
express provision either to permit or to prohibit withdrawal from the 
Organization. . . . If, however, a Member because of exceptional 
circumstances feels constrained to withdraw, and leave the burden of 
maintaining international peace and security on the other Members, 
it is not the purpose of the Organization to compel that Member to 
continue its coéperation in the Organization. 


To this statement the Soviet delegation took violent exception, not 
because it seemed to sanction a right of withdrawal, but because, said its 
delegate, ‘‘such right is an expression of state sovereignty and should not be 
reviled in advance.” If the exercise of this alleged right of withdrawal were 
as unlikely as the example cited by Mr. Gromyko, we would probably have 
little to fear. He pointed to Article 17 of the Soviet Constitution which 
reads: ‘‘To every Union Republic is reserved the right freely to secede from 
the Union of Soviet Socialist Republics,” and proudly referred to it as ‘this 
right of sovereign states’ and “‘a most striking manifestation of democracy.” 
Unfortunately, however, the Declaration on Withdrawal continues: ‘‘ Nor 
would a Member be bound to remain in the Organization” if its rights and 
obligations as a Member were modified by an amendment which it found 
unacceptable, or if a proposed amendment, duly accepted by a two-thirds 
majority, failed to secure the necessary ratifications. 

These concessions to the sovereign equality of states are not contained in 
the Charter and are contrary to the spirit of Article 108 of the Charter, which 
reads: ‘‘Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a vote of 
two thirds of the members of the General Assembly and ratified in accord- 
ance with their respective constitutional processes by two thirds of the 
Members of the United Nations, including all the permanent members of the 
Security Council.’”’ Since the Charter contains no proviso such as is found in 
the League Covenant, that ‘‘no such amendments shall bind any Member 
of the League which signifies its dissent therefrom, but in that case it shall 
cease to be a Member of the League”’; and sincé, in the absence of a permis- 
sive treaty provision, no State may lawfully cease to be a party to an incon- 
venient treaty, it is the opinion of the writer that at most the alleged Declara- 
tion on Withdrawal sanctions only non-participation in the affairs of the 
United Nations, and that the non-participating state would still be a Mem- 
ber and would continue legally subject to the obligations of the Charter.’ 


2See, however, Secretary of State Stettinius’ Report to the President on the . . . San 
Franciseo Conference, June 26, 1945; United States Department of State Conference Series, 
No. 71, pp. 47-49. 
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All Members of the United Nations are members of the General Assembly, 
each state having one vote. ‘This recognition of the legal equality of states 
is not lessened by the fact that the unanimity rule which prevailed in the 
League of Nations Assembly is completely discarded in the United Nations 
General Assembly. Decisions on important questions—such as recom- 
mendations with respect to peace and security; the election of members to the 
Security Council, the Economic and Social Council, the Trusteeship Council; 
the admission, suspension, or expulsion of Members; and budgetary ques- 
tions—are to be made by a two-thirds majority of the members present and 
voting. Decisions on other questions are made by simple majority of the 
states present and voting. ‘This is a great advance over League of Nations 
procedure, but is compensated by the much reduced authority of the General 
Assembly as compared with the League Assembly. Where the latter had 
equal jurisdiction with the Council to ‘‘deal at its meetings with any matter 
within the sphere of action of the League or affecting the peace of the world,” 
the powers of the new General Assembly are largely limited to discussion and 
recommendation. Its powers of discussion are broad enough to include any 
matter within the scope of the Charter, including consideration of general 
principles relating to the maintenance of peace, and even specific questions 
relating to the maintenance of peace, but ‘‘any such question on which action 
is necessary’ must be referred to the Security Council either before or after 
discussion. ‘‘The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace and 
security,’ but its power to make recommendations is strictly limited by the 
provisions of Article 12 that: ‘‘While the Security Council is exercising in 
respect of any dispute or situation the functions assigned to it in the present 
Charter, the General Assembly shall not make any recommendation with 
regard to that dispute or situation unless the Security Council so requests.” 
Subject to the same exception, the General Assembly has the potentially im- 
portant power to recommend measures for the peaceful adjustment of any 
situations likely to impair the general welfare, including situations resulting 
from violation of the Purposes and Principles of the Charter (Art. 14). 
The General Assembly also has important budgetary powers, the power to 
receive and consider annual and special reports from the Security Council 
and other organs, and power to initiate studies and make recommendations 
for international codperation on political, legal, economic, social, cultural, 
educational, health, and human welfare matters and to further their develop- 
ment through the Economic and Social Council. Because of the sovereignty 
of states, explained former Secretary of State Stettinius to the Senate 
Foreign Relations Committee, the General Assembly does not have legisla- 
tive power. However, through its agencies, it may prepare and consider 
draft conventions and call international conferences for their adoption, 
presumably subject to the old rule of ratification. 

Turning now to the Security Council, we find that “ primary responsibility 
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for the maintenance of international peace and security”’ is conferred (Art. 
24) on this body by the Members of the United Nations, who “agree that 
in carrying out its duties under this responsibility the Security Council acts 
on their behalf,” in accordance with the Purposes and Principles of the 
United Nations. And Article 25 contains one of the most important stipula- 
tions in the Charter: ‘The Members of the United Nations agree to accept 
and carry out the decisions of the Security Council in accordance with the 
present Charter.”’ The importance of this obligation with reference to con- 
cepts of sovereignty and equality can be seen at a glance, but its full signifi- 
cance appears only from an examination of the powers of the Security Coun- 
cil. Although the major responsibility for the maintenance and enforcement 
of peace is placed on its shoulders, all Members of the United Nations are 
obligated to settle their international disputes by peaceful means of their 
own choice (Arts. 2 (3), 33 (1)). The Security Council may “call upon’”’ 
the parties to settle their disputes by such means (Art. 33 (2)); it may investi- 
gate any dispute, or any situation which might lead to international friction 
or give rise to a dispute, in order to determine whether its continuance is 
likely to endanger peace or security (Art. 34); and it may at any stage recom- 
mend appropriate procedures or methods of adjustment of such disputes or 
situations (Art. 36). If the parties to such a dispute fail to settle it, they 
are obligated to refer it to the Security Council (Art. 37 (1)), which may 
decide either to ‘‘recommend”’ methods of settlement or terms of settlement 
(Art. 37 (2)). It should be noted here that no party to a dispute has a vote in 
decisions of the Security Council under Chapter VI for the pacific settlement 
of disputes (Art. 27 (3)). 

Of prime importance is the power of the Security Council to determine the 
existence of occasions for the application of sanctions or enforcement meas- 
ures to maintain or restore peace (Art. 39). Under the League of Nations 
Covenant ‘‘resort to war’”’ was the only occasion for employing sanctions, 
and under League practice each Member decided for itself whether the occa- 
sion existed and whether to employ sanctions. In the United Nations 
Charter, the occasions for employing sanctions are either a threat to the 
peace or a breach of the peace and the existence of these conditions is deter- 
mined by the Security Council in a decision legally binding on all Members 
of the United Nations. Furthermore, the Security Council may decide 
what diplomatic or economic sanctions are to be employed and “‘it may call 
upon the Members of the United Nations to apply such measures”’ (Art. 41). 
If the Security Council decides that economic sanctions are inadequate, ‘‘it 
may take such action by air, sea, or land forces as may be necessary to main- 
tain or restore international peace and security” (Art. 42). Since the 
United Nations will have no international army of its own, all Members of 
the United Nations obligate themselves ‘‘to make available to the Security 
Council, on its call and in accordance with a special agreement or agreements, 
armed forces, assistance, and facilities” necessary for maintaining peace and 
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security (Art. 43). These agreements are to be negotiated on the initiative 
of the Security Council and are subject to ratification by signatory states. 
Within the limits of these special agreements, Member states will be obli- 
gated to “‘hold immediately available” national air-force contingents to 
enable the United Nations to take urgent military measures (Art. 45). 

In a last-minute compromise, the San Francisco Conference introduced a 
proviso that when the Security Council “‘has decided to use force” a state 
not a member of the Security Council has a right to participate in the deci- 
sions of the Security Council concerning the employment of its armed forces 
(Art. 44), although the voting provisions of the Security Council give that 
state no veto over the fulfillment of its obligations (Art. 27 (3)); and Article 
48 states that ‘‘the action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall be 
taken by all the Members of the United Nations or by some of them, as the 
Security Council may determine.”’ 

A weasel-worded chapter (X VII) which has received little public attention 
is entitled ‘‘Transitional Security Arrangements.”’ By it the states signing 
the Charter agree that, pending the coming into force of such special military 
agreements as in the opinion of the Security Council enable it to take mili- 
tary action in accordance with the Charter, the Big Five will assume respon- 
sibility for joint action for maintaining peace (Art. 106); and ‘‘nothing in 
the present Charter shall invalidate or preclude action . . . taken or author- 
ized”’ in relation to an enemy state as a result of the present war “‘ by Govern- 
ments having responsibility for such action.”” The principle of delegated 
responsibility, at least, is clear; and, in time, we may learn whether it is in- 
tended that a new Conference of Ambassadors, Paris style, is to operate 
alongside the Security Council.’ 

It is not the purpose of this paper to discuss all the interesting and impor- 
tant features of the United Nations Organization; the Economic and Social 
Council, the International Trusteeship System, and the International Court 
of Justice are worthy of detailed consideration on their own merits. It has 
been the purpose of this paper to place the San Francisco Charter in its con- 
ceptual and historical setting and to indicate its approach to the problem of 
national security in a world of power. Concluding reflections can be 
expressed within the same framework of ideas. 

In terms of sovereignty, equality, and governmental function, the Charter 
marks an important advance in some matters, and, in others, no progress at 
all. The Charter will come into force when it has been ratified by each of 
the Big Five and a majority of the other signatories, but only for the states 
which ratify. The traditional rule that no state is bound without its consent 


‘Since the above was written, the Tripartite Conference of Berlin has announced an 
agreement for the establishment of a Council of Foreign Ministers representing the five 
principal Powers. See Department of State Bulletin, Vol. XIII, No. 319 (August 5, 1945) 
p. 153. 
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is also perpetuated in the failure of the Charter to grant to any organ the 
legislative power to enact binding rules of international law, and in the failure 
of the Statute of the International Court of Justice to confer compulsory 
jurisdiction on the Court. On the other band, broad jurisdictional powers 
and authority to make crucially important decisions, legally binding on all 
Members of the United Nations, are delegated to the Security Council. 
Moreover, in the delegation of this authority concepts of sovereignty and 
equality have been sharply tempered for all Members of the United Nations 
except the Great Powers. Indeed, throughout the Charter the unanimity 
rule—so prized by all states at Geneva—has been struck a series of body 
blows. In the Economic and Social Council and the Trusteeship Council, 
all decisions are to be made by simple majority; in the General Assembly, 
important decisions are to be made by a two-thirds vote, and all others by a 
majority; in the Security Council, decisions are ordinarily to be taken by a 
majority of seven out of eleven, with the important proviso that the affrma- 
tive vote of seven must include the concurring votes of the five permanent 
members on most matters. Within the Organization, the unanimity rule 
thus becomes the perquisite of Great Powers. The point was not yielded 
without great travail but the common-sense view prevailed that a function- 
ing security organization would be a better guaranty of security than a 
somewhat hollow claim to juridical equality. The renunciation by forty-five 
states of the veto on executive action for the maintenance of peace is a note- 
worthy advance in international government, and, in time, the development 
of adequate legislative and judicial authority in the international sphere 
may follow the same pattern of development. 

In terms of power, the form given to the United Nations Organization is 
grounded realistically on a fact and a proposal: the fact is the preponderant 
power of the British Empire, the Soviet Union, and the United States to 
maintain peace in the post-war world, and the proposal is that major respon- 
sibility for enforcing peace should be placed in the hands of those who have 
the power. The proposal came from the three World Powers themselves. 
Conceivably, they could have sought world peace without any organization, 
each Power stabilizing great areas and relying on its own military and indus- 
trial might to curb the other two. That they preferred an international 
security organization, which, while recognizing their preponderant power to 
maintain peace, places legal restraints on the use of force by all states— 
themselves included—is an expression of their belief that by no other means 
could a state provide so well for itself against all possible combinations of 
power. Yet it is on the point of collective security that the Charter is so 
seriously deficient. Not only can any one of the five permanent members 
of the Security Council veto enforcement action against itself, but it can veto 
any action—whether preventive or punitive—in disputes to which it is not a 
party. The most that can be said for this veto is that the assumption of the 
major responsibility for enforcing peace by those states with the necessary 
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power inevitably involves a recognition of their special interest in the deter- 
mination of when and how they shall fulfil this obligation and that an irre- 
sponsible use of the veto would be so flagrant a violation of the Purposes and 
Principles of the Charter that, to paraphrase Senator Vandenberg, a state 
which “‘breaks this contract will stand in naked infamy before the embattled 
conscience of an outraged world.’’ 

This rhetoric should not blind us to the fact that there are no means by 
which the smaller states can enforce the delegated responsibility for peace. 
In this, however, they are no worse off than before. We must remember 
that the small states delegate responsibility and legal authority, not power; 
and the states which possess great power set forth the terms on which they 
would accept responsibility for its use in the common good. In their ability 
to collaborate in the performance of this heavy responsibility lies the key to 
the post-war years, for protection against violence is essential if men, in the 
words of the Charter, are to accomplish the promotion of social progress and 
better standards of life in larger freedom. 
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THE DISTINCTION BETWEEN COMBATANT AND 
NONCOMBATANT IN THE LAW OF WAR 


By Lester NurRIck 


Judge Advocate General’s Department, U. S. A 


The distinction between combatants and the civilian population ? has been 
characterized not only as one of the fundamental principles of international 
law, but as its greatest triumph. The purpose of this paper is to show that 
both in point of fact and in theory the distinction has been so whittled down 
by the demands of military necessity that it has become more apparent than 
real.4 On occasion belligerents still give lip-service to the doctrine but when 
confronted with a particular military situation in the course of actual combat 
activities in most cases they have either refused to recognize the distinction 
or, possibly in order to satisfy the requirements of their legal advisers, have 
extended the definition of combatant to include almost all important ele- 
ments of the enemy’s civilian population. 

The trend in war is to treat combatant and noncombatant alike, if to do so 
will realize any substantial military gain. Philosophical distinctions based 
on notions of humanity and a concept of war as involving a dispute between 
nations rather than peoples find less support the closer one gets into the fight. 
This trend started in the first World War, and mechanical innovations in this 
war, including the atomic bomb, have hastened it. Recognition of the trend 
appears in the pronouncements of important government officials and 
military leaders. Many modern text-writers have also recognized it, some 
viewing the trend with alarm, others with favor. Regardless of the ad- 
vantages or disadvantages of the preservation of the distinction, it would 
seem advisable that when the next conference is held to draw up the next set 
of rules of war full recognition be given to the fact that the so-called funda- 
mental distinction between combatant and noncombatant has been at least 
dimmed. 


1 Though the author is a Captain in the Judge Advocate General’s Department, U. 8. 
Army, this article represents his own views rather than those of the Judge Advocate General 
or the War Department. 

2 The terms ‘‘noncombatant”’ and “civilian population’”’ are used interchangeably here 
to include all peaceful inhabitants of a country not attached to or accompanying its armed 
forces. 

3 J. M. Spaight, War Rights on Land, London, 1911, p. 37; J. B. Moore, International Law 
and Some Current Illusions, New York, 1924, Introduction, viii. 

4 There are still many distinctions between combatant and noncombatant in fields re- 
moved from actual combat, such as the treatment of captured combatants as prisoners of 
war as contrasted with the treatment accorded most civilian enemy aliens. See, R. R. 
Wilson, ‘Treatment of Civilian Alien Enemies” in this JouRNAL, Vol. 37, pp. 30, 31. 


680 


DISTINCTION BETWEEN COMBATANT AND NONCOMBATANT 68 1 


In order to appreciate the present trend some attention may be given to 

history. The distinction between combatant and noncombatant is not an 
ancient one in the history of war, for until the Middle Ages it was the concep- 
tion of war to treat all inhabitants of the states at war, including women and 
children, as actual enemies, subject to being slaughtered. Later, owing to 
the influence of jurists like Grotius and writers like Rousseau, excesses in 
warfare became repugnant to the conscience of mankind, and with the devel- 
opment of military organization and discipline, distinction between the 
armed forces and the noncombatants became more pronounced. War was 
conceived to be a struggle between states, as distinguished from peoples. 
This relatively new concept was recognized by the United States in General 
Orders No. 100, issued by the War Department on April 24, 1863, for the 
government of its armies in the field, which declared that “‘as civilization has 
advanced during the last centuries, so has steadily advanced, especially in 
war on land, the distinction between the private individual belonging to a 
hostile country and the hostile country itself, with its men in arms. 
The principle has been more and more acknowledged that the unarmed citi- 
zen is to be spared in person, property, and honor as much as the exigencies of 
war will permit.”” The Preamble to the Declaration of St. Petersburg, of 
1868, in declaring that ‘the only legitimate object’ of war is “‘to weaken the 
military forces of the enemy’”’ in effect gave an authoritative international 
approval of the view that the inhabitants of belligerent states should not, in 
practice, be regarded as enemies of each other, or the hostile forces. A 
leading authority expresses this development as follows: 


War nowdays is a contention of States through their armed forces. 
Those private subjects of the belligerents who do not directly or in- 
directly belong to the armed forces do not take part in it; they do not 
attack and defend; and no attack ought therefore to be made upon 
them. This is the result of an evolution of practices totally different 
from those in vogue in former times. During antiquity, and the greater 
part of the Middle Ages, war was a contention between the whole popu- 


5 Moore, work cited, p. 6. 

‘It is interesting to note that this concept of war has not received unqualified recognition 
in our courts. Thus Chancellor Kent rejected the doctrine in Griswold v. Waddington (16 
Johns. 438, 448), stating: “A war on the part of the government is a war on the part of all 
individuals of which that government is composed.”’ Other courts took the same ground: 
“The whole nation are embarked in one common bottom, and must be reconciled to one 
common fate. Every individual of the one nation must acknowledge every individual of the 
other nation as his own enemy—because the enemy of his country” (The Rapid, 8 Cranch. 
155, 161, 3 L. Ed. 520); see also White v. Burnley, 20 How. 235, 15 L. Ed. 886, Cook v. 
U.S. 2 Wall. 218, 17 L. Ed. 755, Lamar v. Browne, 92 U.S. 187, 23 L. Ed. 650. In Techt 
v. Hughes, 128 N. E. 185, 188, 229 N. Y. 222, Cardozo, J., stated: “It is not a question 
of personal sentiments or friendship. It is a question of the allegiance due from the subject 
of the sovereign. I do not stop to inquire whether internationa! law should put aside this 
conception of war as involving a relation between individuals, and substitute Rousseau’s 
conception of a relation solely between states. . . . The Legislature of New York cannot 
have supposed, when it passed this statute in 1913, that the change had yet been made.”’ 
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lations of the belligerent states. In time of war every subject of one 
belligerent, whether an armed and fighting individual or not, whether 
man or woman, adult or infant, could be killed or enslaved by the other 
belligerent at will. But gradually a milder and more discriminating 
practice grew up, and nowadays the life and liberty of such private 
subjects of belligerents as do not directly or indirectly belong to the 
armed forces, and, with certain exceptions their private property, 
ought to be safe.’ 


The present war, however, as well as the Spanish Civil War, has revived to 
some extent the ancient conception of ‘total’? war. A recent work on the 
subject states: 

If ‘‘the separation of armies and peaceful inhabitants into two dis- 
tinct classes is perhaps the greatest triumph of international law,’ all 
that need be said is that the progress of events has nullified the triumph, 
and that, probably, it is just as well to abolish a distinction, in itself 
illusory and immoral. ‘The idea of war as affecting only certain ele- 
ments of the population is probably an incentive to war.® 


Modern Practices and Theory 


It is difficult to determine the precise state of the law on the subject, both 
because of the practical difficulty of determining at this time the true facts 
with regard to military encounters and the difficulty of drawing a proper 
conclusion even after the facts are determined. In the absence of specific 
convention or custom, what determines international law is not an easy 
question. A national foreign policy based on self-interest alone is proper 
only in the absence of international law; and, as a corollary, national self- 
interest alone does not create international law as that term is most com- 
monly understood. Consequently the fact that a particular practice is 
adopted by many nations is not, of itself, conclusive proof of the state of the 
law. But suppose every nation in practice violates a principle which in 

7L. Oppenheim, /nternational Law, London, 1940 (6th ed., by Lauterpacht), Vol. II, 
p. 168. But Oppenheim further states that the distinction has been deeply affected by 
developments which appeared during and since the First World War: same, pp. 171-173. 

8H. B. Wheaton, International Law, London, 1944 (7th English ed., by A. B. Keith), 
p. 171. After the First World War it was similarly asserted that that war was different 
from all other wars, that it was a “total” war, and that the distinction between combatant 
and noncombatant had lost its meaning. Moore took sharp issue with that contention: he 
argued that other wars had involved as many persons in proportion to the population as had 
the First World War, and that international law should stand firm on the principle that there 
is a distinction between combatant and noncombatant. Moore, work cited, pp. 1-39. This 
question has recently been the subject of bitter debate in proceedings before the Grotius 
Society. In a paper entitled “International Law and the Present War,” read before the 


Society on November 21, 1940, Dr. W. Friedmann reviewed the present practice of nations in 
the actual conduct of warfare, such as the deliberate bombing of civilians, and went so far as 
to conclude that the bulk of the present laws of warfare have ceased to be applicable and that 
the distinction ‘‘between military and non-military has become too difficult to be of practical 
significance’; Grotius Society, Transactions, Vol. XXVI (1940), pp. 211-233, especially 
p. 223, and Vol. XXVII (1942), pp. 235-237. 
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theory is considered to be the law; does the violation become the law? Ap- 
parently, Moore would say it does not, or, at least, that no one should recog- 
nize that it does, which is the same thing. Yet, the customary practice of 
nations does constitute evidence of international law.? This should be so 
where there are no sanctions which can be effectively applied to enforce a 
purely theoretical view on the law; otherwise international law might soon 
bear no relation to reality and be without any significance other than dia- 
lectical. It thus becomes relevant to consider not only the conventions on 
the subject, but also the practice of nations in their conduct of war. 

By way of preamble, it would be well to consider the doctrine of military 
necessity, for its broad doctrine has been the theoretical justification, where 
such justification has been offered, for many inroads into the distinction be- 
tween combatant and noncombatant. As understood by the United States 
and by most countries, military necessity, in theory, justifies resort to all 
measures which are indispensable to bring about the complete submission of 
the enemy, as soon as possible, by means of regulated violence which are not 
forbidden by the laws and customs of war.!® Military necessity admits of 
the destruction of property, if demanded by the necessities of war," but does 
not admit the wanton devastation of a district."2 The doctrine does not 
purport to indicate circumstances when a belligerent commander is free from 
a duty to observe the laws of war, although it does imply great latitude in 
cases of great military need and allows the belligerent to determine the 
sufficiency of the need.’ The view of many German jurists, however, and 
the one which apparently has been favored by Germany in this war, is that in 
case of extreme necessity all rules of war could be disregarded." 


Artillery Bombardment 


Although the conventional and customary law with respect to artillery 
bombardment reveals a desire to spare the noncombatant as much as pos- 
sible, as a result of the application of the doctrine of military necessity and 
the reluctance of nations to limit their use of weapons little protection, in 
fact, is afforded the noncombatant. As Royse points out, the use of any new 
weapon is limited only by the general and sometimes vague limitations 
known as the customary practices of war. These limitations, however, 
are based upon the old traditional warfare and are offshoots of special meth- 


*See Statute of the Permanent Court of International Justice, Article 38, which states: 
“The Court shall apply: . . . 2. International custom, as evidence of a general practice ac- 
cepted as law.”” M. O. Hudson, The Permanent Court of International Justice, 1920-1942, 
New York, 1942, p. 677. 

° United States Rules of Land Warfare, 1940, FM 27-10, pars. 22, 23. 

1 Same, par. 24. 

Same, par. 25. 

°C. C. Hyde, International Law, Boston, 1922, Sec. 655. 

Wheaton, op. cit., p. 168, and German authorities cited therein. 

'* Royse, Aerial Bombardment, New York, 1928, p. 238. 


: 


684 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ods, the methods being based upon the weapons and technical equipment of 
the period. It was in this way that the idea of a “zone of military opera- 
tions’’ developed, an idea originally growing out of the technical limitations 
of artillery fire. Under this principle it would appear that all bombard- 
ment by artillery within the zone of operations is proper except for the limi- 
tations of Article 27 of the Hague Regulations. This Article provides that 
in sieges and bombardments all necessary steps must be taken to spare ‘“‘as 
far as possible,” buildings dedicated to religion, art, science, or charitable 
purposes, historic monuments, hospitals, and places where the sick and 
wounded are collected, provided they are not being used at the time for mili- 
tary purposes.’ There are no limitations in Article 27 with respect to the 
bombing of noncombatants, as such, and it is generally accepted that non- 
combatants within the zone of operations are not immune from bombard- 
ment. Thus Oppenheim states that no legal duty compels the attacking 
forces to restrict bombardments to fortifications only, and that destruction 
of both private and public buildings through bombardment has always been 
lawful as one of the means of impressing upon the authorities the advisa- 
bility of surrender.'? This right of unrestricted bombardment was the legal 
basis for the ultimatum given the German city of Aachen by Lt. General 
Courtney H. Hodges, commander of the Allied forces besieging the city, on 
October 10, 1944. The ultimatum declared: "8 
We shall take the city either by receiving its immediate unconditional 

surrender or by attacking and destroying it. . . . There is no middle 

course. . . . You will either unconditionally surrender the city with 

everything now in it, thus avoiding needless loss of German blood and 

property, or you may refuse and await its complete destruction. The 

choice and responsibility are yours. 
The rule appears to be the same in the case of artillery bombardment even 
where there is no present intention or ability to occupy the bombarded area. 
In this respect Oppenheim states: !8 

If, as is generally held, bombardment by aircraft within the theater of 
operations is lawful, even though there is no intention to occupy the 


16 See Treaties Governing Land Warfare, War Department TM 27-251, p. 25. 

17 Oppenheim, work cited, p. 328. See also discussion to the same effect in Correspondence 
Respecting the Brussels Conference on the Rules of Military Warfare, Part I, pp. 7, 13, 19 5-197 
Birkhimer states in his Military Government and Martial Law, Kansas City, 1892, p. 196: 
‘“‘In the bombardment of places it is difficult to save any particular structure. Every siege 
gives evidence of this. To destroy a city with all it contains is indeed an extreme measure, 
not to be resorted to except for cogent reasons, yet it is perfectly justifiable when no other 
method suffices to reduce the place and this reduction becomes essential to the successful 
prosecution of the war.’’ J. W. Garner, International Law and the World War, New York, 
1920, Vol. II, p. 422; P. Fauchille, Le Bombardement Aérien, in Revwe Général de Droit Inter- 
national Public Vol. 24 (1917), p. 56. 

17a The New York Times, October 11, 1944, pp. 1, 3. 

18 The editor of this text, Lauterpacht, states that this expression of opinion was put to- 
gether from a rough note of the author and that evidently he intended to reconsider it 
Oppenheim, work cited, p. 327, note 3. 
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bombarded area, similar bombardment by long-range funs would appear 
to be legitimate. 


Of course, Oppenheim did not have in mind such a weapon as the robot 
bomb which the Germans have used against London but if the rules as to 
artillery bombardment are applied by analogy to the robots it may be argued 
that the robots merely have extended the zone of operations and may legally 
be used against a target such as London. In this connection Royse’s com- 
ment on the long-range shelling of Paris by the Germans in the First World 
War is interesting. In discussing the growth of the zone of operations rule, 
he observed that as long as the increase in artillery range was gradual the 
zone of operations rule was accepted as an unavoidable evil but that when, 
as the result of technical progress, the range of fire was suddenly increased 
the innovation, manifested in the shelling of Paris by the Germans from a 
distance of seventy miles, aroused resentment. Royse asserts that the un- 
orthodox characteristic of this weapon was its range, the fact that it sent 
shells seventy miles, instead of twenty-five miles, and that if the belligerents 
had been able to produce a great number of those cannon, the result might 
have been but another extension of the accepted zone of operations.!® 
Going back to still an earlier war we find this prophetic comment on the 
artillery bombing of Paris by the Germans in the Franco-Prussian War: ?° 


The shelling of the residence portion of Paris and other towns has been 
condemned on account of the misery caused thereby to non-combatants, 
but at Brussels General Voigts-Rhetz was utterly opposed to admitting 
the illegality of the practice and there is little reason to suppose a differ- 
ent view will be taken in the future in view of its effectiveness. 


Naval Bombardment 


There is likewise an extensive right of bombardment permitted in naval 
operations. A naval commander can range his guns at will over a town 
defended by forts, and military objectives can be bombarded regardless of 
the amount of incidental damage to noncombatants and private property. 
The Hague Rules of 1907 prohibit the bombardment of undefended ports, 
towns, villages, dwellings, or other buildings.2* Although undefended 
places themselves are exempt, nevertheless military installations therein 
may be bombarded. No responsibility is incurred for any unavoidable 
damage caused thereby to undefended places or its inhabitants.“ Royse 
regards this latter provision as more or less an acknowledgment of the inevi- 
table natural dispersion inherent in long-range bombardment.” 


8 Royse, work cited, p. 239. 

*? P. Bordwell, Law of War, Chicago, 1908, pp. 89, 90. 

*t Hague Convention IX, of 1907, Art. 1; 36 Statutes 2351; U. S. Treaty Series No. 542. 
2 Same, Art. 2. 

* Royse, work cited, p. 229. 
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Similarly, in the case of sieges little protection is afforded the noncombat- 
ant. The propriety of attempting to reduce a besieged place by starvation 
is not questioned. According to the War Department Rules of Land 
Warfare, 1940, ‘‘The commander of the investing force has the absolute 
right to forbid all communication between the besieged place and the out- 
side.’ * It is further declared that when a commander of a besieged place 
expels the noncombatants in order to lessen the number of those who con- 
sume his provisions it is lawful, though an extreme measure, to drive them 
back so as to hasten the surrender.** When the siege is supplemented by 
bombardment there is no rule of law which compels the commander of an 
investing force to permit the population, even including women, children, 
wounded, aged, or such to leave the besieged locality; it is entirely within the 
discretion of the besieging commander whether he will permit them to leave 
and under what conditions.2”. Furthermore, it is not necessary to cease fire 
because the enemy sends women and children out of his lines in order to get 
them to a place of safety although fire must not be intentionally opened in 
their direction.2* The rule with respect to prior notification of bombard- 
ment is not generally observed, and text-writers appear to agree that in the 
case of aerial bombardment it would be impractical to insist upon such 
warning.?® 

The Hague Regulations also provide that the commander of the attacking 
forces, except in the case of an assault, shall do all he can to notify his inten- 
tion to resort to bombardment. ‘This is not a strict duty of notification, for 
he only has to do all he can, and it is not necessary when the circumstances of 
the case prevent him or when the necessities of war demand an immediate 
bombardment. ‘The War Department Manual states that the rule refers 
only to bombardment of places where part of the civil population remains *° 
and the purpose of notification is to enable private individuals to seek shelter 
for their persons and property.*! 


24 Hyde, work cited, Sec. 656. ‘War is not carried on by arms alone. It is lawful to 
harm the hostile belligerent, armed or unarmed, so that it leads to the speedy subjugation 
of the enemy”: Article 17, U. S. General Orders, No. 100, 1863, quoted in Rules of Land War- 
fare, United States Army, 1917, par. 173, note 1. 

% FM 27-10, par. 57. 26 Same, par. 55. 27 Same, par. 51. 28 Same, par. 56. 

29 J. M. Spaight, Air Power and War Rights, London, 1933, p. 236; Hyde, work cited, Sec. 
663; P. Fauchille, T’raité de Droit International Public, Paris, 1921 (8th ed., by Bonfils), 
Sec. 1440 (30). But see the cases of Coenca Brothers v. Germany (Annual Digest of Public 
International Law Cases, London, 1919-, volume for 1927-1928, Case No. 389) and Kiriado- 
lou v. Germany (same, 1929-1930, Case No. 301), both decided by the Greco-German Mixed 
Arbitral Tribunal, in which the Tribunal allowed recovery of damage due to the bombard- 
ment of Salonica by German aircraft in 1916, and went so far as to hold that the duty of 
previous notification, recognized in respect of land and naval bombardment, applied by 
analogy to aerial bombardment. 

30M 27-10, par. 49. 31 Same, par. 50. 
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Blockade 


International law has long recognized the right of a belligerent to blockade 
the enemy coast so as to prevent ingress and egress of vessels and aircraft of 
all nations.** Under this rule there is no obligation to permit food, drugs, or 
other necessities of life to pass the blockade. Indeed, it has been maintained 
that to be regarded as effective a blockade must be applied impartially to all 
vessels.** It thus becomes legally possible to starve into submission all the 
inhabitants of a belligerent nation which may be dependent on imports for 
survival. Or it may operate less drastically and prevent the importation of 
needed medical supplies or clothing or merely weaken the economic position 
of the blockaded belligerent in foreign markets. But there is no distinction 
between the effect of a blockade on the combatant and upon the non- 
combatant. 

The right to starve the civilian population of the enemy has been exercised 
with great effect in many wars.** Possibly the most effective blockade was 
that of Germany by Great Britain in the First World War. The resulting 
distress has been described as follows: * 


The economic blockade proved that modern states are interdepend- 
ent to a degree unsuspected before the War. An industrial country 
cannot be isolated from the outer world and produce both machinery 
and food supplies. An agricultural country may possibly feed itself 
but cannot also provide arms and material for its armies. Even after 
the coalition of the Central Powers covered half of Europe the lack of 
seaborne supplies created wants and deficits which in their turn created 
others, until in the end the entire population of Germany, Austria, 
Bulgaria and Turkey broke down under the strain created by these 
progressive discomforts and sufferings. 


Contraband 


The development of the law of contraband closely parallels the trend away 
from the distinction between combatant and noncombatant. Contraband 


® Oppenheim, work cited, Vol. II, pp. 628, 629; Draft Convention on Rights and Duties of 
Neutral States in Naval and Aerial War, prepared by the Research in International Law of 
the Harvard Law School, this JourNaL, Vol. 33 (1939), Supplement, p. 689. 

* Article 74, Draft Convention on Rights and Duties of Neutral States in Naval and 
Aerial War, in same, p. 716. J. B. Moore, “Fifty Years of International Law,” in Harvard 
Law Review, Vol. 50 (1937), p. 425. 

*“ Metz and Paris were reduced to submission in 1870 partly by bombardment and partly 
by starvation; Bismarck argued that both methods were legitimate methods of warfare. 
Garner, work cited, Vol. II, p. 337. The United States blockade of the Southern Confeder- 
acy in the Civil War was likewise a very potent weapon. J. F’. Rhodes, History of the United 
States from the Compromise of 1850, New York, 1910, Vol. V, pp. 396-410. 

* Encyclopaedia Britannica, 14th Edition, Vol. 3, page 736. One of the reasons for not 
permitting food to be transported to Germany was the impossibility of distinguishing be- 
tween the civil and military population. As Garner stated: ‘‘The Germans had long insisted 
that their army was the nation in arms; if it was such in the past, it was doubly so during 
the recent war” (Garner, work cited, Vol. II, p. 338). 
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of war is the designation of such goods as are forbidden by either belligerent 
to be carried to the enemy on the ground that they enable him to carry on the 
war with greater vigor.** The important question, of course, is what consti- 
tutes contraband, and it is upon this subject that the practice of nations and 
the theory of contraband have changed as the nature of modern war itself has 
changed. Contraband has been divided into various classes, absolute con- 
traband including those articles which by their character are clearly suited 
for use in the war, such as arms and ammunition, conditional contraband 
those articles which may or may not be useful in war depending on the use to 
which they are put, such as coal, gold, and silver, and, finally, the so-called 
free articles, the possibility of the use of which in war is very remote.*”  e- 
fore the first World War the distinction between absolute and conditional 
contraband was marked both in theory and in practice. ‘he distinction was 
possible because of the relatively small size of armies in prior wars compared 
to the civil population. But because of the emerging ‘‘total’’ nature of 
World War I the distinction came widely to be regarded as archaic,** and the 
articles regarded as absolute contraband increased greatly in number. 
Spaight expresses the reason for the disappearance of the distinction as 
follows: *° 


It was founded in a differentiation between the military and the 
civilian constituents of a country which national service and the pooling 
and rationing of all the resources and supplies of a state engaged in a 
great conflict have proved to benolonger sound. In minor wars or those 
of the colonial type (such as the Boer War) the distinction will, however, 
possibly reappear. 


Can food be regarded as absolute contraband? If it is designed for use by 
the armed forces or the belligerent government there is little doubt that it can 
be seized.*® In modern war, since food is rationed, food for the civilian popu- 
lation can relieve domestically produced food for use by the military. For 
that reason alone it would seem that food may be considered absolute contra- 
band. The importance of civilian workers to the national war effort is 
further reason for so regarding it. Indeed, if you can prevent the importa- 
tion of all food by blockade it is difficult to complain that to regard food as 
absolute contraband is wrong on moral grounds. In World War I the British 
Government justified the treatment of food as absolute contraband on those 


% Oppenheim, work cited, Vol. II, p. 658. 

37 Same, pp. 660, 661. See Moore, work cited, pp. 423, 424. 

88 Oppenheim, work cited, p. 661. 

89 Spaight, Air Power and War Rights, p. 394. 

40 The Commercen, 1 Wheaton 382, 388; J. B. Moore, Digest of International Law, Wash- 
ington, 1906, Vol. 7, p. 679; Hyde, work cited, Secs. 800-805; Article 24, Declaration of 
London of 1909 (for text see Naval War College, International Law Topics,1909, p. 169 
Oppenheim, work cited, Sec. 394. 
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grounds. In the British Note of February 10, 1915, to the United States, Sir 
Edward Grey wrote: # 


The reason for drawing a distinction between foodstuffs intended for 
the civil population and those for the armed forces or enemy Govern- 
ment disappears when the distinction between the civil population and 
the armed forces itself disappears. 

In any country in which there exists such tremendous organization 
for war as now obtains in Germany there is no clear diversion [division] 
between those whom the Government is responsible for feeding and 
those whom it is not. Experience shows that the power to requisition 
will be used to the fullest extent in order to make sure that the [wants 
of the military are supplied, and however much goods may be imported 
for civil use it is by the military that they will be consumed if military 
exigencies require it, especially now that the German Government have 
taken control of all the foodstuffs in the country. 


Hyde regards this contention of the Hritish as unassailable.” He argues 
that if it can be shown that all foods imported into a belligerent state would 
be likely to minister to the needs of the military because of a general shortage 
of food, the attempt as a neutral to ship food would constitute participation 
in the war and transform the traffic into one of contraband. ‘This means that 
the greater the shortage of food for civilians, the more tenable become the 
grounds for treating it as contraband. Or, conversely, it is illegal to treat 
food as absolute contraband only when the civilians have no need for it 
This rule is consistent with the theory of total war, but not with any sharp 
distinction between combatant and noncombatant. 


Aerial Bombardment: Theory and Practice 


Probably the form of warfare which most directly affects the noncombat- 
ant is aerial warfare. The other forms of warfare, by their nature, are 
directed principally against combatants, and in most cases directly affect 
only a relatively small portion of the noncombatants in a belligerent state 
The development of aerial bombardment, however, has made it possible to 
bring the war into the back yards of many millions of civilians, and it is in 
this kind of warfare that the distinction between combatant and noncombat- 
ant has become of least practical significance. This is not to say that it has 
been the uniform practice of nations indiscriminately to bombard noncom- 
batants. There has been some restraint, due principally to the fact that 
bombers and crews are limited and the military view that targets, as a matter 
of military strategy, should bear relation to the military effectiveness of the 
bombarded state. There is no doubt also that in many instances there has 
been restraint for humanitarian reasons and also because of fear of reprisals. 
But when it was profitable to do so, belligerents have not generally refrained 
from bombing because of vague doubts as to legality. 

"U.S. Foreign Relations, 1915 Supplement, p. 332. 

® Hyde, work cited, Sec. 803. 
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Iifforts have been made by convention to restrict aerial bombardment, but 
without success; there are no conventional rules in effect with respect thereto 
and there are few established customary rules which can be said to be oblig- 
atory upon belligerents in the conduct of air warfare.** By a declaration of 
the First Hague Peace Conference of 1899 the contracting parties agreed to 
prohibit for five years the launching of explosives from balloons.“ A decla- 
ration of the Second Hague Peace Conference extended the prohibition to the 
close of the third peace conference, which has not yet convened. The United 
States was a party to both. These declarations were founded on the opinion 
that explosives could not be dropped accurately and would thus injure civil- 
ians.* Very few countries became parties to the 1907 Declaration and it has 
been declared by the United States not to be binding in this war.“ 

Article 25 of the Regulations respecting the Laws and Customs of War on 
Land, adopted by the Hague Convention of 1899, stated: 


The attack or bombardment of towns, villages, habitations or build- 
ings which are not defended is prohibited. 


The invention of aircraft caused the amendment of this Article at The 
Hague in 1907 by the addition of the phrase ‘‘by whatever means” *? with 
the result that Article 25 of the Revised Regulations now in force reads: 


Art. 25 . .. The attack or bombardment, by whatever means, of 
towns, villages, dwellings, or buildings which are undefended is pro- 
hibited. 


The binding force of Article 25 was deemed controversial; 4* but, assuming 
that it was binding, there was no rule to determine what constituted a ‘‘de- 
fended”’ place within its meaning. Hyde regards this article as responding 
inadequately to existing conditions because of the difficulty of determining 
what constitutes an undefended place in aerial warfare, and because of the 
absence of any provision acknowledging the right to direct attack, in places 
either defended or undefended, upon military objectives.* 


43 J. W. Garner, ‘International Regulation of Air Warfare,” in Air Law Review, Vol. III 
(1932), p. 318. 

“ Hyde, work cited, Sec. 663; W. M. Malloy, Treaties . . . between the United States and 
other Powers, Washington, 1910, Vol. II, No. 2032. 

# Hyde, work cited, Sec. 663. 

# Sec. 1, Cir. 136, WD, 7 May 1942. Since the third conference has never been convened, 
the declaration may be regarded as still binding on the states which have ratified it, in a war 
in which all the belligerents are contracting parties. About half the states signed the 
declaration. Among those which did not were Germany, Russia, France, and Italy. In 
consequence of the so-called solidarity clause it was not binding upon any of the belligerents 
during the First World War. Garner, work cited, p. 103. 

47T. E. Holland, The Laws of War on Land, London, 1908, p. 46. 

48 Oppenheim, work cited, p. 408. 

49 Tt seems to be generally agreed that the test of whether a place is ‘‘defended”’ in the 
traditional sense has little significance in aerial warfare. The inadequacy of the test was 
recognized in the rules adopted by the 1923 Commission of Jurists, which adopted as a test 
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World War I revealed both the possibilities of air warfare and the apparent 
novelty of the problems raised thereby. ‘The history of air warfare in the 
war revealed a continuing expansion of the area and extent of air bombard- 
ment carried out by the various belligerents.*° At first, the bombing was 
confined to military objectives in the actual theater of operations. Then 
bombing was extended to military objectives, such as factories, communica- 
tions, and the like in the rear of the enemy’s lines, with some regard for the 
civilian population. Finally, it was extended in many instances to the bomb- 
ing of cities in order to affect the morale of the civilians. Apparently, how- 
ever, no one officially regarded the bombing of civilians as legal, and although 
civilians were bombed, especially by the Germans, no one admitted that it 
had been done intentionally, except by way of reprisal for other purported 
illegal acts. 

The Washington Conference of 1921 on the Limitation of Armaments 
appointed a Commission of Jurists to review the laws of war after World 
War I. The Commission met in 1923 at The Hague under the chairman- 
ship of Judge John Bassett Moore and, among other things, drafted a code of 
air warfare which was never converted into an international convention. 
One of the most important problems facing the convention was the preserva- 
tion of the distinction between combatants and noncombatants. Aerial 
bombardment was declared to be legitimate only when directed at specified 
military objectives and was forbidden when they were so situated that they 
could not be bombarded without the indiscriminate bombardment of the 
civilian population. Bombardment was permitted almost without re- 
striction in the immediate neighborhood of the operations of land forces 
provided there existed a reasonable presumption that the military con- 
centration sufficed to justify such action having regard to the danger thus 
caused the civilian population. 

Further expressions of the distinction between combatants and noncom- 
batants may be found in many instances since the 1923 Conference, particu- 
larly with respect to action taken by the United States. 

A resolution was adopted by the General Commission of the League of 
Nations Disarmament Conference in 1932 which provided that “‘air attack 
against the civilian population shall be absolutely prohibited.’’ ©! 

On September 22, 1937, in response to an announcement of a prospective 
Japanese aerial bombardment of Nanking, the United States issued the state- 
ment that ‘‘this Government holds the view that any general bombing of an 


of the liability of cities to bombardment not whether they are ‘‘defended,” but whether 
they contain “military objectives.” Garner, work cited, p. 118; E. Colby, “Aerial Law and 
War Targets,” in this Journau, Vol. XIX, pp. 702, 705; E. Hyde, Sec. 663. The Hague Con- 
vention of 1907 (Art. 2) relating to marine bombardments allows the bombardment of mili- 
tary objectives in “undefended” towns, forts, and places. 

See Spaight, Air Power and War Rights, pp. 14-17, 20-21, 30, 202-212, and Chap. X. 

“ Oppenheim, work cited, p. 413. 
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extensive area wherein there resides a large populace engaged in peaceful 
pursuits is unwarranted and contrary to the principles of law and humanity.” 
The Japanese Government replied that its bombing operations would be con- 
fined strictly to military facilities and equipment. 

\fost modern text writers seem to recognize that the immunity heretofore 
granted noncombatants is being threatened by recent developments, namely, 

(1) growth of the number of combatants, (2) growth of number of noncom- 
batants engaged in war work, (3) development of air warfare and the diffi- 
culty of confining air attack to military objectives, (4) difficulty of determin 
ing what constitutes a military objective, (5) economic measures against 
civilians in so-called ‘‘total” war, and (6) advent of totalitarian states.* 
The conclusions, however, which have been drawn by the writers as to the 
legal effect to be given in international law to these new developments vary 
considerably. ‘There is fairly general agreement on the proposition that it is 
legal to bombard military objectives wherever they may be found, but on 
the important question of whether and to what extent noncombatants may 
constitute a military objective there is considerable confiict. 

The right to bombard military objectives seems to be recognized, even 
though in doing so noncombatants are placed in danger. ‘hus, Royse ob- 
served, as to bombing in World War I,* 

In general one principle seems to have been followed in the war: 
that military objectives could be bombed wherever found, regardless of 
their location, and, it seems regardless of the injury to non-combatants 
and private property. 

A more restricted view, as has been noted, was adopted by the Commission 
of Jurists which met at The Hague in 1923, and which declared aerial bom- 
bardment to be forbidden when military objectives were so situated that they 
could not be bombarded without the “indiscriminate bombardment” of 
civilians. Royse maintains, however, that to interpret ‘indiscriminate 
bombardment”’ on the basis of incidental damage to noncombatant popula- 
tions would, in effect, tend to eliminate aerial bombardment other than in the 
zone of operations, since only in that area could aerial bombardment be con- 
ducted regardless of the incidental damage to civilians. He asserts that any 
such restriction within artificial areas would conflict with the principle of 
military effectiveness *’ and concludes that military objectives will be hunted 
down and attacked, and the fact that incidental harm may fall upon non- 
combatants and that the incidental destruction of property may at times ap- 

52 Same, p. 413. 

68 Moore maintains, however, that there is nothing new about this concept, and that in 
terms of the relative proportion of the population engaged in the war effort all major wars, 
from the time of the Persian wars, may be considered total wars: work cited, p. 10. 

54 Oppenheim, work cited, pp. 172, 414. 

86 Hyde, work cited, Sec. 663; FM 27-10, War Department, par. 48. 

8 Royse, work cited, p. 193. See also, Hyde, work cited, Sec. 663. 

57 Royse, work cited, p. 232. 
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proximate devastation probably will be accepted, as heretofore, as an un- 
avoidable incident of war.®8 
On the difficult question of what constitutes a legitimate military objective 

there is no general agreement.5® The views of the modern writers on the 
subject range from a contention that the old clear cut distinction sought to be 
made between combatant and noncombatant should be preserved in its 
pristine form to the contention that any such distinction is illusory and 
should be abolished. Some writers take a middle course and would extend 
the term combatant to include munition workers and others closely allied 
with the war effort. For instance, Oppenheim argues that, although the new 
developments in warfare can not be deemed to have affected the validity of 
the general principle of immunity of noncombatants from direct attack, sec- 
tions of the civilian population, like munition workers * 

which are closely identified with military objectives proper, may, while 

so identified, be legitimately exposed to air attack and to other belliger- 

ent measures aiming at the destruction of the objectives in question. 


Spaight reached the same conclusion: © 


International law must move with the times. It must accept the 
truth that the old clear-cut division of enemy individuals into combat- 


ants and non-combatants is no longer . . . without some qualification. 
It must recognize ... that there is now an intermediate class; the 


class of armament workers. . . . Its approximation to the combatant 
class has been affirmed by Rolland and some other jurists but this is not 
as yet generally understood and finds no expression in the formal inter- 
national law which is embodied in Conventions. 


Other writers have apparently recognized that there is no real distinction, 
insofar as their importance to the war effort is concerned, between munition 
workers and other civilians who house, clothe, and feed the munition work- 
ers. As was pointed out above, A. B. Keith takes the position not only that 


58 See also Colby, work cited, pp. 702, 710; P. W. Williams, ‘‘ Legitimate Targets in Aerial 
Bombardment,” in this JouRNAL, Vol. XXIII, pp. 570, 577, and Virginia Law Review, Vol. 
XXVIII, p. 526. 

°° The 1923 Commission of Jurists defined ‘‘military objectives” as an object the destruc- 
tion or injury of which would constitute a ‘‘distinct military advantage” to the belligerent. 
It was declared that the sole objectives which might be bombarded were the following: 
military forces, military works, military establishments or depots, factories constituting 
important and well-known centers engaged in the manufacture of arms, munitions or dis- 
tinctively military supplies, and lines of communications or transportation used for military 
purposes. This relatively restricted view has not found much favor with the modern writers. 
See F. E. Quindry, “Aerial Bombardment of Civilian and Military Objectives,” in Journal 
of Air Law, Vol. IT (1931), pp. 474, 489. 

°° Oppenheim, work cited, p. 416. See also, Garner, work cited, pp. 114-115. 

J. M. Spaight, ‘‘Non-Combatants and Air Attack,” in Air Law Review, Vol. IX (1938), 
pp. 372, 375. 

® See C. Eagleton, “Of the Illusion that War does not Change,” in this JouRNAL, Vol. 35 
(1941), p. 660, where it is pointed out that the basis of distinction between combatant and 
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the distinction between combatant and nonecmbatant is a fiction but that it 
may encourage war and should be abolished. John Bassett Moore, on the 
other hand, although recognizing that the noncombatant may be fully as 
important to the war effort as the soldier, maintains that the distinction is a 
basie concept of international law and that humanity requires its preserva- 
tion. In the introduction to his International Law and Some Current Illu- 
sions, 1924, he argued: * 
It is hard to believe that the world is prepared to concede that, in the 
‘“‘next war,”’ first and legitimate measure of the belligerent forces will be 
to bomb or otherwise destroy producers of foodstuff and other contribu- 
tory classes heretofore considered as non-combatant; and yet if the dis- 
tinction between combatants and non-combatants has ceased to exist, 
such a measure would be legally justified and strategically correct. 
No one contributes more to this essential military gesture than the 
grower of grain. . . . The most dangerous fighter is the tiller of the 
soil. It is, however, gratifying to reflect upon the fact that there is not 
a single government today that is either accepting or supporting such a 
theory. 


There is conflict, too, on the legality of aerial bombardment for the purpose 
of affecting civilian morale and disrupting normal civilian pursuits. Most 
writers agree that from a humanitarian point of view aerial bombardment 
should not be employed for those purposes. From a legal point of view 
there are differences of opinion; most writers contending that bombardment 
directed at civilian morale is illegal, others contending that it is not. Re- 
gardless of their views on the legality of such bombing, substantially all 
writers as well as the military experts and statesmen who considered the 
problem before this war foresaw that aerial bombing would in the future be 
directed at centers of civil population and the economic life of belligerents.*’ 


noncombatant has been destroyed since ‘‘every man, woman or child, whether in uniform 
or not, can be and is used in the belligerent effort.” See also in Virginia Law Review, Vol. 
XXVIII, p. 526; Williams, work cited, pp. 576-577; W. J. M. von Eysinga, La Guerre Chi- 
mique et Le Mouvement Pour sa Répression, in Académie de Drott International, Receuil des 
Cours, Vol. 16 (1927), pp. 329, 332. See also statement to similar effect by Senator David 
A. Reed, of Pennsylvania, before the U. S. Senate on December 9, 1926 (Congressional Rec- 
ord, Vol. 68, Part I, p. 150). 

8’ Wheaton, work cited, p. 171. 

«P. XI. Tosimilar effect is A. de Bustamente, Droit International Public, Paris, 1934-, 
Vol. IV, p. 298. 

& However, there is authority to the contrary on the theory either that if such practices 
are employed wars are likely to be of shorter duration or are less likely to occur. Wheaton, 
work cited, p. 171; See also in Virginia Law Review, Vol. XXVIII (1928), p. 527; Williams, 
work cited, p. 581. 

“Same, p. 573. See Spaight, Air Power and War Rights, pp. 12, 18. 

87 In discussing the future of air warfare and in distinguishing it from practice in World 
War I where it was used as a “‘side show,” Spaight stated: ‘‘ Very different will be the condi- 
tions in this respect in future wars. The bombing of civilian objectives will be a primary 
operation of war, carried out in an organized manner and with forces which will make the 
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Garner contends that there are few customary rules applicable to aerial 
bombardment and that therefore aircraft are ‘virtually free to drop bombs 
upon any place or thing either within the area of military operations on land 
or outside that area, save only as they may be restricted by the laws of hu- 
manity.’’®* He characterizes the practice in World War I of bombing 
“undefended”’ towns and villages of no military significance as revolting, but 
adds: °° 


The vast majority of the victims of these raids were non-combatants 
and large numbers of them were women and children. Had the amount 
of military damage done to the enemy been considerable, something 
might be said in justification of such methods, but in fact in most in- 
stances it was trifling and bore little proportion to the damage inflicted 
upon private property and to the loss of life or injury suffered by the 
unoffending non-combatant population. In short, the military advan- 
tage was only incidental and not sufficient to compensate in any degree 
for the wrong done to those who were not active participants in the war. 


No purpose would be served by further examination of the views of the 
writers. There is dispute on practically every question which has been 
raised concerning the legality of various aspects of aerial bombardment. 
In sharp contrast to the disputes among the writers has been the uniform, 
stated practice of belligerents in this war to bomb industrial centers without 
much regard for the civilian population; in fact, at times the civilian popula- 
tion, particularly the industrial workers, have constituted the avowed target. 
The indiscriminate bombing of Rotterdam and London by the Germans 
needs no description here. The United Nations have adopted as a policy the 
devastation of large industrial areas.” It is readily apparent that if 


raids of 1914-1918 appear by comparison spasmodic and feeble. . . . The attacks on the 
towns will be the war. . . . (‘No people on earth, it may readily be admitted, can maintain 
the efficiency of its war activities under the regular intense bombing of its centers of popula- 
tion.’ Sir Walter Raleigh, The War in the Air, p. 489).”” Spaight, work cited, pp. 12, 13. 

6* Garner, work cited, p. 318. 

* Same, p. 112. 

7 This policy has been publicly expressed on numerous occasions by British and American 
leaders. On June 2, 1942, Prime Minister Churchill stated: “As the year advances, German 
cities, harbors, and centers of war production will be subjected to an ordeal the like of which 
has never been experienced by any country in continuity, severity, or magnitude.”’ And in 
May 1943: “It is the duty of those who are charged with the direction of the war to. . 
begin the process so necessary and desirable of laying the cities and the other military centers 
of Japan in ashes. . . .’” On September 21, 1943, he stated: ‘‘The almost total systematic 
destruction of many of the centers of German war effort continues on a greater scale. . . . 
The havoc wrought is undescribable . . . there areno . . . lengths in violence to which we 
will not go.” On March 31, 1943, Sir Archibald Sinclair, Secretary of State for Air, stated: 
“The targets of Bomber Command are always military, but night bombing of military ob- 
jectives necessarily involves bombing the area in which they are situated.” On November 
5, 1943, Archibald Sinclair stated that 40% of Essen had been virtually destroyed, 54% of 
Cologne, and 74% of Hamburg (The Times, London, Nov. 6, 1943). On February 3, 1944, 
General George C. Marshall stated: ‘‘The destruction of German industrial cities is proceed- 
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the practice of nations is any criterion the law on what constitutes a legiti- 
mate military objective in aerial bombardment is not well defined. 
New Weapons 

The development and use of new weapons, principally the robot bomb, 
have been in sharp contrast to the doctrine of immunity of noncombatants 
to direct attack. As used by the Germans, the robot bomb is a weapon, 
indiscriminate in its nature and effect, which can be aimed effectively only at 
large targets, such as London.”' There has been little pretense that it can 
be accurately aimed, and the principal effect of the robots has been to destroy 
a large number of civilian residences in London.” The atomic bomb is the 
most destructive weapon in history, and yet, in a way, it merely represents 
the culmination of the pattern set by the bombs and robots of this war. 
Other fantastic weapons are, no doubt, in the process of development. 


Conclusion 


How then is the noncombatant immune from attack? He is legally sub- 
ject to almost unrestricted artillery and naval bombardment. If he lives in 
a besieged locality he may legally be starved or bombed. If he lives in a 
country which does not grow enough food to support its population, a 
blockade can legally starve him to death. If he lives in an important city, 
he is subject to bomb and robot attack of the most catastrophic nature. 
True, in many cases, he may not be the intended subject of attack, but under 
modern methods of waging war that gives him little protection. Where does 
this leave the “fundamental” doctrine that a noncombatant is relatively 
immune from attack? In many cases there still is a distinction. To take an 
extreme case there is no doubt that if an aviator strafed children in a kinder- 
garten he would be guilty of a war crime. On the other hand, the bombing 
of a neighboring large munitions factory is unquestionably legal. Where is 
the line between them? 

The writer has no desire to play the part of the Devil’s Advocate, but no 
purpose would be served if the next Convention on the Rules of War adopts 
a set of rules which in practice would be meaningless. Any international 
agreement designed to prevent or regulate future wars must take into ac- 
count the ways in which future wars may be fought. The very motion of 
regulating war involves an anomaly to some extent, and it is doubtful that 


ing at a constantly increasing pace . . . Berlin is now a shambles” (The New York Herald 
Tribune, Feb. 4, 1944). 

1 The New York Times, July 7, 1944. 

2 Tt is interesting to note that in a speech to Parliament describing the robots Prime Min- 
ister Churchill did not state that he considered them illegal. In reply to a question whether 
reprisals would be taken against the Germans, he stated: ‘‘I have said deliberately that was 
a subject which raised grave considerations upon which I do not intend to embark. That is 
the best way to leave it.’ The New York Times, July 7, 1944. 
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completely satisfactory rules for the conduct of war can ever be worked out. 
At best, the rules may act as ameliorating influences on the horrors of war. 
In the long run international law and relations between states will be served 
best by a realistic recognition of the nature of war and the adoption of rules 
which will not run directly counter to the practice of belligerents. ‘To do 


otherwise would be to mislead the layman as to the consequences of war. 


Of course, whether a nation decides to engage in a war will ordinarily de- 
pend on what it conceives to be its chances of victory. Conceivably, how- 
ever, its people may be more prone to provoke a war if they are led to believe 
that most of them will be relatively immune from its consequences,—if they 
believe, for instance, that they will not become subject to terrible new 
weapons which, in fact, will be used no matter what the conventions pro- 
scribe. 


THE FINANCIAL EXPERIENCE OF UNRRA 


By THEODORE A. SUMBERG 
New York City 


As the first working agency of the United Nations, already almost two 
years old, the United Nations Relief and Rehabilitation Administration is 
of special interest to students of international organization. Despite its 
unique features it has already grappled with many of the problems that will 
confront all future international organizations. Its financial experience is 
particularly interesting because all such organizations, whether dealing with 
political, judicial, or economic subject matter, have very early in their his- 
tory to go through the difficult process of collecting funds from resolutely 
sovereign-minded member governments. The Economic and Social Council 
of the United Nations, in view of its codrdinating authority over all interna- 
tional specialized agencies, cannot fail to be guided by the results of the 
financial experience of UNRRA. The International Monetary Fund and 
the International Bank for Reconstruction and Development can be ex- 
pected to be especially attentive to UNRRA’s experience because, like it, 
they require the collection of vast funds for more than administrative 
purposes. 

The basic facts about UNRRA are fairly well known. It was established 
on November 9, 1943, just about a year after the Allied invasion of French 
North Africa, when representatives of the forty-four United and Associated 
Nations signed the Agreement at the White House. This Agreement pro- 
vided for a legislative and policy-making Council made up of all members, 
a Central Committee of limited executive powers containing China, the 
United States, the Soviet Union, and Great Britain, and a chief executive 
or Director-General. The purpose of UNRRA is simply to aid in the relief 
and rehabilitation of the ‘‘victims of war’”’ of the member countries at their 
request and after termination of the civil affairs responsibility of liberating 
military officials. The basic policies of UNRRA have been set up at three 
meetings thus far held by the Council, the first held at Atlantic City from 
November 10 to December 1, 19438, the second at Montreal from September 
16 to 26, 1944, the third in London from August 7 to 24, 1945. 

There has been a considerable whittling down in the scope of UNRRA 
since the days of its planning by American and British officials in 1942 and 
1943. This narrowing of UNRRA’s field of authority has been carried out 
by specific policies formulated by the Council as well as by the bias of de- 
veloping events. UNRRA was first conceived of as an agency of more or 
less supreme authority, empowered to assist in large-scale industrial and 
agricultural rehabilitation projects, that would have ultimate coérdination 
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powers in all relief and rehabilitation operations. It is now clear, however, 
that UNRRA has only marginal authority, first because it operates only 
at the request of both military authorities and liberated national govern- 
ments and, secondly, because it lacks supplies whose allocation must wait 
upon decisions of national supply agencies and the Combined Boards of the 
United States and Great Britain. Moreover, it has strictly circumscribed 
functions in areas liberated by the Soviet Union and only very minor ones in 
Italy, Germany and other ex-enemy countries. It has therefore turned out 
that, contrary to its original planners, UNRRA will not be able to participate 
in the larger rehabilitation efforts that must somehow be carried on. The 
narrow scope of UNRRA has been accepted by its operating officials who, 
with the apparent aim of forestalling public disappointment with its limited 
performance, have modestly designated it as a ‘service agency.” ! 

After a warm initial response, public opinion has shown considerable dis- 
appointment in UNRRA, which prompted its officials at the Montreal meet- 
ing to make pleas for continued support. It was pointed out for instance by 
Richard K. Law, the British representative to the Montreal Council, that 
“Tf this, the first venture in practical peacetime codéperation among the 
United Nations fails, nothing is going to succeed.”” This report will enable 
us to appraise tentatively somewhat more than the financial performance of 
UNRRA to date. 


I 


The financial basis of UNRRA was laid at Atlantic City in the so-called 
Financial Plan, with minor modifications introduced at London and Montreal. 
This Plan sets up a distinction between the thirty-one countries which were 
not invaded, which undertake to make contributions for operating expenses, 
such as the purchase of supplies, transport, and so on, and the thirteen in- 
vaded countries,? which are not required to do so though they may. There 
is also a distinction drawn among the latter between those having adequate 
gold and foreign exchange resources, which are to pay with such resources for 
assistance received from UNRRA, and those without such resources, which 
are to pay only in local currency. Except for slight changes made at Mon- 
treal and London, no assistance to ex-enemy countries is provided for in the 
Plan unless they are able to offer suitable foreign exchange and can also 
satisfy certain rigid non-financial provisions. Another basic distinction is 
made in the Plan between operating expenses and the much smaller amount 
of administrative expenses; all forty-four member countries are required to 
contribute to meeting the administrative budget. 

There is no compulsory basis for either operating or administrative con- 


‘See UNRRA—Organization, Aims, Progress, p. 3, put out as a public information 
pamphlet by the agency. 

? These include Belgium, China, Czechoslovakia, Ethiopia, Greece, Luxembourg, France, 
Netherlands, Norway, Philippines, Poland, U.S.S.R., and Yugoslavia. 
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tributions to UNRRA. ‘There obviously is no international governmental 
power to force contributions of member governments to UNRRA. The 
international agency must therefore be satisfied with contributions to it on 
a simple request basis. Article V, paragraph 1, of the Agreement merely 
states that ‘‘each member government will contribute.’’ The policy pro- 
visions formulated at Atlantic City are slightly more specific in pointing 
out that ‘“‘the Council recommends that each member government... 
shall make a contributicn. .. .”* The collection experience of UNRRA 
therefore reveals the degree of willingness of member countries to make their 
contributions, except where they are manifestly unable to do so. 

As to operating contributions, their voluntary basis is somewhat weakened 
by the fact that no definite payment quotas are fixed. There was some sug- 
gestion in the planning stages of UNRRA that no definite quotas should 
be fixed at all, because countries might come to regard them as exactions 
and therefore would tend to hold back. It was suggested as an alternative 
that gifts of no specified amount should be requested and that diplomatic 
channels should be used to obtain the largest possible amounts. ‘This sug- 
gestion was turned down as failing to provide a business-like basis for 
UNRRA’s income. However, it was not possible to establish set quotas 
for the member countries. The individual or collective use of the economic 
indices of population, gold holdings, foreign trade, and others was found 
unsatisfactory. Reliance upon the national income of member countries 
as the basis for operating contributions was finally decided upon as most 
practicable and fair. The Financial Plan therefore recommends that gov- 
ernments of uninvaded countries shall contribute ‘approximately equiva- 
lent to 1 per cent of the national income of the country for the year ending 
June 30, 1943 as determined by the member government.’ The Council 
left the estimation of the national income of each country to each govern- 
ment concerned, not only out of statistical modesty but as an acknowledge- 
ment of an element of truth in the principle of free consent. 

The economic all-inclusiveness of national income, and the widespread 
practice of using it in measuring the relative economic strength of countries, 
recommends it as a basis for contributions in preference to alternative in- 
dices. However, its use by UNRRA, as well as by other international or- 
ganizations contemplating its adoption, involves certain drawbacks. For 
one thing, of the thirty-one uninvaded countries of UNRRA, even mod- 
erately reliable national income estimates do not exist for more than six, 
and even for some of these the required information may be lacking for the 
stipulated year. The result is that most governments are in a position to 
make an estimate not entirely uninfluenced by the fact that it will serve as « 
contribution basis. Moreover, on such a basis the international agency 
can never have more than an approximate idea of its total receipts. For 


3 First Session of the Council of the United Nations Relief and Rehabilitation Adminis- 
tration, Selected Documents, Resolution No. 14, Section 4, p. 45. 4 Same, p. 45. 
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another thing, it is inequitable to ask the poor country to give the same per- 
centage of its national income as the rich country; one per cent out of the 
standard of living of an average man in India, for instance, hurts more than 
one per cent taken from the average American. ‘The pertinence of this con- 
sideration is recognized in the Financial Plan by approving lower contribu- 
tions from countries where the one per cent recommendation may ‘conflict 
with particular demands arising from the continuance of the war or may be 
excessively burdensome because of peculiar situations.”” However under- 
standable this clause may be, its effect is to add to the discretionary basis of 
the operating contributions. 

The Financial Plan conspicuously fails to set definite dates for the making 
of contributions. The Plan simply recommends ‘“‘that each member govern- 
ment take at the earliest possible time such constitutional budgetary, ad- 
ministrative, or legislative steps as may be necessary to make its contribution 
available when needed for the purposes of the Administration.”"*® The 
failure to fix definite dates for payment is partly explainable by the im- 
possibility of knowing at what times the relief and rehabilitation load will 
fall due. Another reason was the desire of the planners of UNRRA to 
obtain large sums from one wave of contributions at the beginning and 
thereby free the organization as much as possible from the necessity of 
periodically running to member government legislatures for additional 
funds. It was thought that the 2 billion dollars or so expected upon the 
national income basis would tide UNRRA over for a long period, perhaps 
long enough to care for all or almost all of the work load, and therefore 
make it unnecessary for UNRRA to go hat in hand to member governments 
again. The failure of this hope will be discussed later. 

Operating contributions are made payable in local and foreign currencies. 
According to the Plan the Council ‘‘recommends that as much as possible 
but not less than 10 per cent of the amount contributed by each member 


government .. . shall be in such form of currency as can be expanded in 
areas Outside of the contributing country. . . .."7. Though not specified, it 


is taken for granted that the foreign currency in mind would be the dollar, 
except in the case of the United States which can make its full payment in 
dollars since they are universally acceptable. The purpose of the part 
payment in dollars by member countries is to provide UNRRA authorities 
with a definite volume of free funds to take advantage of supply oppor- 
tunities wherever they may exist even, as expected to a small degree, in 
non-member countries. There was much early discussion around this 
provision in the attempt to square UNRRA’s need for freely-spendable 
funds with the unquestionable bias of most member countries for maximum 
payment in their own currencies. The thought was frequently expressed 
that total payment in local currency would result in useless idle balances or 
in the dumping in UNRRA’s lap of unwanted surpluses. The compromise 


Same, p. 45. 6 Same, p. 46. 7 Same, p. 40. 
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figure of 10 per cent was acceptable to UNRRA and to the contributory 
governments. 

With total operating receipts of about 2 billion dollars, UNRRA will come 
to have about 1,415 million dollars (in dollars) and 585 million dollars 
equivalent in foreign currencies. The largest contribution on the national 
income basis was 1,350 million dollars (all in dollar balances) of the United 
States. The rest of the dollar sum will be supplied from the 10 per cent 
portion of the contributions of the other uninvaded countries. The 585 
million dollar equivalent in foreign currencies will be supplied as the bulk 
of the contributions of the other countries making operating payments. 

Repayment policies are dominated by the familiar lesson of the financing 
of relief operations of World War I, that is, that relief-receiving countries 
should not be saddled with a volume of debts that their economic position 
will not permit them to meet. The Plan therefore stiuplates that ‘an 
applicant government shall not be required to assume the burden of an 
enduring foreign exchange debt for the procurement of relief and rehabilita- 
tion supplies and services.”® Countries not having adequate gold and 
foreign exchange will therefore pay in local currency which will go toward 
meeting UNRRA’s administrative and other expenses in particular areas. 
Financially-well-situated countries, like France, Belgium, and others, are 
expected to meet most of their relief and rehabilitation expenses independent 
of UNRRA’s financial assistance, and for any aid given them reimbursement 
in foreign exchange will be made. 

As to administrative contributions, all forty-four member countries are 
requested to contribute. Though they are not requested to, the thirteen 
invaded countries may contribute to the operational sum as well, but so far 
none but France ($100,000) has done so. The contribution is here fixed by 
the Council as a definite quota, namely, a certain per cent of the total annual 
administrative budget; thus, the United States pays 40 per cent, Great 
Britain and Russia 15 (Russia later 10) per cent each, China 5 per cent, 
France 4 per cent, and 0.5 per cent for fifteen smaller countries. These sums 
are all payable in dollars. To lighten the financial burden of the uninvaded 
countries, they are permitted to treat their share of the administrative 
expenses as part of their operating contributions. 

As an agency with obviously humanitarian aims, the Council of UNRRA 
did not feel it appropriate to formally exclude ex-enemy countries as eligible 
recipients of its assistance. However, this is the effect of its provision 
requiring full repayment in foreign exchange by such countries. Even 
apart from the huge reparation claims that will undoubtedly be placed 
against Japan and Germany, these countries, Italy, and other European 
ex-enemy countries have little disposable gold and liquid assets in their 
possession. The Council maintained this policy at its Montreal meeting, 
except for such minor changes as the approval of the expenditure (without 


8 Same, p. 47. 
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repayment) of 50 million dollars for special welfare aid to Italy, which was 
specifically designated, however, as not to ‘“‘constitute a precedent for 
operations in other enemy or ex-enemy territories.’’® Assistance to inhab- 
itants of the Italian Dodecanese Islands, which will probably be reconsti- 
tuted as Greek territory after the war, was also approved. In addition, the 
Montreal Council permitted under appropriate circumstances UNRRA 
assistance in removing United Nations nationals out of Germany, and the 
extension of medical aid to combat epidemics in Germany. When invited 
by the governments of liberated territory UNRRA may also assist in the 
repatriation of German nationals.!° Approval was also granted at this 
session of the Council for the grant of aid to any area in need important to 
the military operations of the United Nations, such as India, even though 
it was never invaded. The same stipulation of maximum repayment in 
foreign exchange was fixed. The Central Committee also authorized, early 
in June, UNRRA assistance to displaced Italians outside of their country’s 
borders. Though these provisions have broadened UNRRA’s eligible 
clientele, the main effort is still expected to be expended among the thirteen 
invaded member countries." 

According to newspaper dispatches, the recent London Council meeting 
also added some minor new provisions to the Financial Plan, notably the 
inclusion of Formosa, Korea, Austria, and Italy among recipient-eligible 
areas, the last-named country having its previous maximum figure on finan- 
cial aid eliminated. To take account of greater need for assistance than was 
originally contemplated, including $250,000,000 of aid requested by the 
Ukrainian and White Russian Republics, the Council also recommended 
that the thirty-one uninvaded nations contribute an additional 1 per cent of 
their national income for the year ending June 30, 1943. This action was 
not taken without opposition and without expressions of doubt of national 
compliance by some delegates at the meeting. The Council also voted to 
add the Ukrainian and White Russian Soviet Socialist Republics to its mem- 
bership, and to include France and Canada on its Central Committee, the 
first country in view of its recognition as a full-fledged member of the 

* JouRNAL, Second Session of the Council, Volume II, No. 11, p. 145. 

10 Any other relief aid required by Germany will be a responsibility of the occupying mili- 
tary officials. Prime Minister Churchill has promised that food will be given to the German 
and Austrian people. See Parliamentary Debates, House of Commons, 1940, quoted by 
Allen G. B. Fisher, ‘‘The Constitution and Work of UNRRA,” International Affairs, July 
1944, p. 328. 

4 Minor provisions in the Financial Plan cover contributions to UNRRA by non-member 
countries and private organizations, auditing, budgetary, and other matters that need not 
be discussed here. For obvious political reasons, neutral countries like Sweden and Switzer- 
land have apparently preferred to extend relief assistance directly to the relief-receiving 
countries rather than via UNRRA, as the agency invites them to do. According to unpub- 
lished information given this author by UNRRA’s Public Information Director, private 
individuals and agencies have contributed $68,868 to UNRRA up to April 30, 1945. Their 
direct expenditures for relief abroad have been much larger. 
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Big Five and the second because of its prompt supply contributions to the 
organization. 


II 


The signing of the UNRRA Agreement by the forty-four nations took 
place on November 9, 1943. Though not all national representatives signed 
subject to ratification by their governments, it was necessary for almost all 
member governments to take some appropriate legislative and executive 
action to approve their participation. This process of approval proved to 
be unexpectedly long. Most countries had not yet indicated their formal 
approval six months from the date of the signing of the Agreement document. 
Five countries,—Poland, Bolivia, Venezuela, Uruguay, and Colombia,— 
were still unpledged a year after November 1943, but have since signed. 
The long process of approval of UNRRA, if it foreshadows the experience 
of other international agencies, points to the necessity of speeding up 
planning efforts behind other such contemplated agencies. To be sure, it is 
possible that the formal approval of UNRRA required more time than will 
prove to be true of other international organizations because of special 
wartime difficulties and because UNRRA pioneered onto new ground, so to 
speak, so far as international organizations to develop out of this war are 
concerned. Yet it was widely recognized that there was a greater urgency 
to UNRRA in the sense of human need than will be true of other organi- 
zations. 

Approval was usually, but not always, followed by the making of the stipu- 
lated administrative contribution. These were specifically requested in 
December 1943. According to official United States sources, eight of the 
member countries have failed to meet any of their administrative quotas as 
of December 31, 1944, and three have done so only in part. According to 
official publications of UNRRA, some countries still remained delinquent 
for administrative payments on July 24, 1945. The totally-delinquent 
countries at the end of 1944 included Bolivia, Chile, Costa Rica, Ecuador, 
Iran, Iraq, Paraguay, and Uruguay, while Australia, Russia, and Yugoslavia 
have paid in part, $16,000 of a quota of $150,000, $200,000 of a quota of 
$1,500,000 (later 1 million), and $5,000 of $70,000, respectively.2 The 
administrative receipts for 1944 amounted to $8,416,000 of a budget of 
$10,000,000 estimated by the Director-General for the entire calendar year 
of 1944 and for the last two months of 1943.% 

The administrative budget for 1945 was estimated at the Montreal meet- 
ing at $11,500,000, of which $4,000,000 is to come from the unexpended 

12 Second Report to Congress on United States Participation in Operations of UNRRA, De- 
cember 31, 1944, pp. 16 and 17. 

18 This budget is larger than for any other international organization established to date. 
The top annual figure for the League of Nations, including the International Labour Organ- 


ization and the Permanent Court of International Justice, was never more than about 
$7,400,000, for the fiscal year of 1938. 
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balance of the year before. The only other change in administrative budget 
arrangements made at Montreal was the reduction of Russia’s quota per- 
centage for two years from 15 to 10 per cent, or from $1,725,000 to $1,150,- 
000, leaving the difference of 5 per cent unallocated. Until it pays this 
amount, and also the unsatisfied portion from 1944, Russia will be liable for 
$1,950,000 to UNRRA on administrative expense account. In view of 
Russia’s traditional reluctance to hold large dollar balances abroad, this 
tardiness may simply be due to a scarcity of available funds at a time when 
gold shipments from Russia are attended with great internal and overseas 
transport difficulties. And yet Russia could meet its obligation to UNRRA 
of almost 2 million dollars on single air cargo shipment of only about two 
tons of gold (net weight). Much larger amounts of gold have been delivered 
to the United States during the war to meet obligations to the American 
Government (about $55,000,000 in 1941 and 1942). The reports of political 
friction between the Soviet Government and UNRRA, if true, would seem to 
be a more likely explanation of the laggard payments." 

Though UNRRA has not been embarrassed by any lack of administrative 
funds, its collection experience in the first year and a half cannot be said to 
have been satisfactory. The available facts indicate that its collection 
experience with the far more important operating contributions has been 
even less satisfactory. As of December 31, 1944, about a year since the sign- 
ing of the Agreement, only three countries,—Canada, Brazil, and Great 
Britain,—were paid up in full, and only four,—Iceland, Liberia, South 
Africa, and the United States,—in part. Eleven additional countries paid 
in full by April 30, 1945.% Total operating contributions on this date 
amounted to almost 1.3 billion dollars of the expected 2 billion or so. This 
figure is due almost entirely to the 800 million dollars of the United States 
(out of a total of 1,350 million) ® and the $322,400,000 of Great Britain. 


44 Discussion of Soviet-U NRRA political relations isscanty. See the following: Christian 
Science Monitor, January 27, 1945, p. 14; New York Herald Tribune, March 24, 1945, p. 7; 
and New York Times, April 5, 1945, p. 14. UNRRA’s press release No. 173 reports that 
$800,000 of Russia’s administrative liability was in process of transfer on June 13, 1945. 

% According to information given me by the Public Information Director, these coun- 
tries are Australia, New Zealand, Venezuela, Uruguay, Bolivia, Peru, Panama, the Do- 
minican Republic, Costa Rica, Haiti, and India. Not all of these countries made their full 
sums available for 1945. Costa Rica is mistakenly omitted from the Public Information 
Director’s list; it agreed to be responsible for its operating contribution on April 10, 1945. 
See Foreign Commerce Weekly, May 19, 1945, p. 50, and Monthly Review of UNRRA, May 
1945, p. 12. 

'6 Only 450 million dollars was actually appropriated and the remaining 350 million dollars 
held for transfer under the Lend-Lease Act and supplementary acts, subject to the approval 
of the United States Joint Chiefs of Staff and the Foreign Economic Administrator. These 
sums do not measure the full contribution of the United States Government for relief and 
assistance abroad. About 1 billion dollars is expected to be spent for civilian supplies by 
the United States military command for foreign distribution; about 562 million dollars has 
already been appropriated. However, it is not known what portion of this amount, as well 
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The thirteen uninvaded countries totally delinquent for operating contri- 
butions on April 30, 1945, included ten from Latin America, and Egypt, 
Iraq, and Iran.” Falling into the ‘‘small nation” category, most of these 
countries have been militantly aggressive at international conferences the 
past few years in demanding their full rights. Their financial relations to 
UNRRA have shown that their zeal to meet their responsibilities is not 
equally strong. As to the Latin American countries, the South American 
Journal of September 30, 1944, a friendly journal, declared that “it would 
appear that these nations on the whole do not fully realize the gravity of the 
situation in the war-torn countries and their moral obligation to come to the 
assistance of those who have suffered so much.”’ The poor financial showing 
of Latin American countries in general is in line with their behavior in the 
League of Nations. 

There appears no reason to believe that any of the fourteen countries will 
fall down entirely in its operating contribution. A few countries excepted, 
all of them have made some progress in carrying forward the legislative and 
executive action required to effect their contributions. There may be a 
degree of justification for their tardiness in the Atlantic City provision that 
countries will make their contributions available ‘“‘when needed for the 
purposes of the Administration” and in the fact that in 1944 UNRRA’s need 
for funds was very small. Yet the Director-General has requested these 
funds as soon as possible and has seen fit on more than one occasion to com- 
plain of the late action as interfering with the necessary planning work of the 
organization. Moreover, there seems no reason to believe that the thus far 
delinquent countries have failed to take action because of the slow develop- 
ment of UNRRA’s participation in European relief, but rather because of the 
slowness of their national constitutional machinery and of their lack of zeal 
to meet UNRRA’s modest requests.!8 

What has been UNRRA’s experience with the use of national income as a 
contribution basis? Though a firm conclusion is not possible because of the 
partial experience in payment, the early results have not been satisfactory. 
The United States, Great Britain, and Canada apparently found no diffi- 


as of the funds spent through UNRRA, will be returned by financially-well-situated govern- 
ments. Britain, Canada, and Russia will also have non-UNRRA relief expenses in foreign 
countries. See Report of the Director-General to the Second Session of the Council, September 
1944, pp. 10-11. 

17 The ten Latin American countries are Chile, Colombia, Cuba, Ecuador, El Salvador, 
Guatemala, Honduras, Mexico, Nicaragua, and Paraguay. According to UNRRA press 
release No. 173, Mexico’s appropriation for its operating contribution had been effected by 
July 24, 1945. 

18 [celand made some kind of a record when it gave over its administrative contribution 
and part of its operating sum less than six weeks after the inauguration of UNRRA on 
November 9, 1943. This was possible because the Icelandic Parliament approved the 
country’s participation in UNRRA on October 19, before the Agreement was signed. Early 
action is apparently possible. 


cu 
an 
na 
a] 
Clé 
are 
thi 
wl 
tio 
tne 
ha 
els 
bil 
He 
ker 
ha 
av 
Ul 
Corl 
fai 
Afi 
Sur 
Soi 
the 
ap} 
be 
bil 
ZOV 
tio! 
ha 
tiat 
lor, 
plar 


THE FINANCIAL EXPERIENCE OF UNRRA 707 


culty in fixing 1 per cent of their national income, but Liberia, South Africa, 
and Iceland have made contributions that neglected any stated reference to 
national income. Brazil, Australia, New Zealand, and other countries have 
claimed that they used national income as their contribution basis, but there 
are no independent and responsible means of verification. The majority of 
the thirty-one uninvaded countries make no mention at all of the basis upon 
which they have made contributions or their legislatures have been asked to 
make appropriations. In any case, there are no objective means of verifica- 
tion available to UNRRA. Were there not a large discretionary element to 
the size of contributions, the national income basis might therefore prove to 
be largely unsuitable. 

So far only four countries,—Uruguay, Chile, Paraguay, and Ecuador,— 
have acknowledged that they are taking or intend to take advantage of the 
clause permitting less than 1 per cent of national income on the grounds of 
“peculiar situations.””'* The Government of Uruguay has transmitted a 
bill to its General Assembly stating that such a contribution was excessive. 
However, the Director-General of UNRRA in reply has urged that Uruguay 
keep open the possibility of further contributions. Chile is also reported to 
have requested of its legislature only 66 million pesos, instead of the 200 
million pesos estimated as 1 per cent of its national income, because of the 
damage still remaining from its earthquake of 1939. No information is 
available on the other two countries, though in common with many other 
areas they are in the midst of a critical inflation. 

Even on the basis of partial experience, the hope of the planners of 
UNRRA that it would not be necessary to go through the mill of national 
constitutional processes periodically has apparently failed. It has so far 
failed in the cases of the United States, Iceland, Liberia, the Union of South 
Africa, and a few Latin American countries. Though UNRRA will pre- 
sumably go to these countries at times when it requires additional funds, 
South Africa has taken this initiative away from UNRRA by stating that 
the extent of its contribution will be determined each year by parliamentary 
appropriation. It is not out of the question that other governments, still to 
be heard from, may also require the periodic submission of appropriation 
bills for UNRRA to their national legislatures. 

No provision was made in the Financial Plan as to the manner in which 
governments would make local currency portions of their operating contribu- 
tions available to UNRRA. The experience so far has been that the con- 
tributing governments open a line of credit for UNRRA that is controlled by 
national executive authorities. After this is done UNRRA enters into nego- 
tiations with the government as to the supplies and services to be bought 


'® Uruguay is discussed in UNRRA’s official reports, Chile in the Christian Science Moni- 
tor, December 16, 1944, p. 5, and Paraguay and Ecuador in the New York Times, January 
7, 1945, p. 12. This latter dispatch claims that Brazil’s contribution and Colombia’s 
planned contribution surpass the 1 per cent formula. 
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with the funds. Not having a deposit in its own name prevents UNRRA 
from engaging in independent procurement of supplies, though this is also 
prevented more directly by the wartime supply controls of the national 
governments. In the United States, for instance, UNRRA’s requirements 
for supplies have to wend their way through the established war supply 
allocation machinery, while in countries having less complicated allocation 
machinery the specific control of goods granted to UNRRA is no less close. 
The control of the local currency funds of UNRRA reénforces control on the 
supply side and assures that UNRRA will not obtain any national supplies 
other than those specifically allotted. National contributions therefore 
really amount to payments in kind. 

The date when member countries turn over their supplies to UNRRA is 
presumably to be decided by negotiation, though in the cases of Brazil, 
Venezuela, Bolivia, Peru, Panama, Mexico, Dominican Republic, and Costa 
Rica an artificial provision has been adopted making the local and foreign 
currency contributions available in three annual installments. Though de- 
signed to prevent an excessive drain at any one time, this provision is obvi- 
ously in conflict with the interest of UNRRA to have the supplies ‘‘ when 
needed for the purposes of the Administration.’”’ Only one country so far,— 
Panama,—has elected to make its contribution entirely in a foreign currency 
(dollars). 

Only one country, the United States, has specified by its legislation the 
kinds of commodities that may be turned over to UNRRA. This the 
United States has done with respect to a minor portion of its direct appropri- 
ation of 450 million dollars, where not over 21.7 million dollars is required 
to be spent for stockpiled domestic raw wool and 43.2 million dollars for 
domestic cotton.2® Though these sums are relatively small, the universaliza- 
tion of their principle would tend to narrow, by legislative enactment, 
UNRRA’s range of procurement opportunities and even in some cases to 
lead to the dumping of unwanted surpluses. Such limitations would be more 
dangerous in the United States, where the range of procurement opportuni- 
ties is relatively wide, than in the thinly-supplied countries which have 
specific procurement controls anyway. 

The experience of UNRRA in spending has been very scanty so far. The 
actual volume of supplies bought has been very small in amount. The 
Director-General has indicated his intention to draw upon military and lend- 
lease stocks, as well as upon the current stream of production.** Mean- 
while, some countries have indicated that they will not require UNRRA‘’s 
assistance in the procurement of supplies. These include countries having 
relatively large foreign exchange resources, such as France, Belgium, Nether- 


20 Public Law 382, Section 201—78th Congress, Title II. 

%1 Of over a million long tons of relief supplies shipped or slated for shipment by June 3v, 
1945, amounting to about a quarter of a billion dollars, 550,000 tons have been bought from 
Allied military authorities. See Journal of Commerce, May 28, 1945, p. 16. 
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lands, Luxembourg, and Norway, though some small supplemental as- 
sistance may be given to some of them according to a policy adopted by 
the Central Committee on February 26, 1945. These countries, or most of 
them, are expected to call upon UNRRA largely for assistance in the repa- 
triation of displaced people. Other countries, as Poland, Greece, Yugo- 
slavia, and Czechoslovakia, are looking to UNRRA for direct supply aid, in 
the cases of Poland and Czechoslovakia with no intervening period of civilian 
supply responsibility by the military. UNRRA’s expense for the financing 
of supplies for Europe will therefore be confined largely to the financially- 
weak Eastern areas. As for the Far East, China has already announced its 
intention to call for direct supply aid.” It is expected that most of the 
occupied Dutch, French, and British territories in the Far East will do like- 
wise. It may be that a considerable portion of UNRRA’s total supply 
responsibility, and the expenses involved in meeting it, will therefore be 
concentrated in the Far East. 


III 


Only tentative conclusions can be drawn from the financial experience of 
UNRRA and applied to specialized international organizations as a whole. 
This not only because UNRR<A still has to demonstrate its nature in action 
but also because of its unique features. ‘To be sure, every international or- 
ganization will display a certain degree of uniqueness limiting the transfer- 
ability of its experience to other agencies. But so far as the contribution of 
financial resources is concerned, the character of UN RRA is unusually distinc- 
tive. The basic reason for this lies in the fact that, in contrast to other 
organizations which will be set up to help all their member nations directly, 
the majority of UNRRA’s membership is expected to help not itself—not 
directly and immediately anyway—but only a minority number of member 
countries. In other words, in contrast to more broadly selfish international 
organizations, UNRRA does not offer most of its members an equivalence of 
gain with sacrifice. The result is that UNRRA cannot use the threat of a 
loss of gain, or of privilege, in influencing the observance of financial obliga- 
tions, there not being any apparent privileges for thirty-one countries. 
Where the sacrifice is asked on the basis of a slim margin of economic safety 
and where international responsibilities are primitively developed, which is 
true at present for many nations in all parts of the world, the contribution of 
funds cannot be expected to be made enthusiastically and promptly. This 
has been true of the experience of UNRRA. 


2 The inclusion of the Netherlands in this group is somewhat doubtful because of wide- 
spread flooding and military damage. See ‘‘The Second Session of the Council of UNRRA,” 
by Edward G. Miller, Jr., in The Department of State Bulletin, October 29, 1944, p. 503. 

* The official Chinese delegate to the UNRRA Council has tentatively announced that 
minimum Chinese relief and rehabilitation needs would amount to $3,439,000,000 for the 
first year after liberation, of which UNRRA would be requested to meet about 1.3 million 
dollars, or 37 per cent. See the Monthly Review of UNRRA, October 1944, p. 7. 
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The disappointing financial experience of UNRRA reveals the various 
aspects in which, by comparison, other international organizations will be 
more favorably situated. For one thing, in contrast to UNRRA, other 
agencies will be able to stipulate in advance of signature of the basic docu- 
ment the definite ‘‘cost” of membership and will be able to require some 
initial financial contribution as a condition of membership. Secondly, 
though the relief organization was not able to do so, other agencies can set up 
a definite schedule for the meeting of financial commitments. Thirdly, other 
institutions will undoubtedly be in a position to require the submission of the 
information used as a contribution basis, thereby making possible inde- 
pendent verification. And lastly, other agencies will to some extent be able 
to ‘‘fine”’ their delinquent members; the “‘fine’”’ may be a money payment, 
though this would be unusual, a suspension of the rights of participation, or 
even, in serious cases, expulsion from membership. To be sure, in an unre- 
pentant nationalistic world where the authority of international agencies, 
such as it is, is unmistakably derived from national governments, the fre- 
quent imposition of “‘fines’’ is difficult to imagine. 

As they appear in draft form, the proposed International Monetary Fund 
and International Bank for Reconstruction and Development fully incorpo- 
rate the above favorable comparisons with UNRRA. However, UNRRA’s 
experience casts a light on three main dangers to the successful financial 
operation of these organizations, as follows: 

1. It was noted before that some national governments have placed specific 
conditions of time and manner in UNRRA’s use of their appropriated funds. 
The drafts of the Fund and the Bank narrow, though do not entirely elimi- 
nate, the opportunity for national governments to insinuate separate condi- 
tions on the use of their contributed financial resources. If these conditions 
should seem unduly restrictive, the Fund and the Bank authorities would 
face the dilemma of either rejecting the membership of the particular coun- 
tries, which it must always be wary of doing especially with respect to the 
more powerful countries, or else of accepting membership along with the 
restrictive conditions, thereby taking upon itself burdensome administrative 
difficulties in the way of successful operations. There is no getting around 
this dilemma as long as the financial resources of international institutions 
depend upon the action of individual governments and, in particular, as long 
as national legislative bodies maintain the full strength of their special pre- 
judices and traditions of purse string control in their consideration of 
contributions to international organizations. 


% The charter of the United Nations suspends a delinquent country’s voting privileges in 
the General Assembly. Article 19 reads: ‘‘A member which is in arrears in the payments 
of its financial contributions to the organization shall have no vote if the amount of its ar- 
rears equals or exceeds the amount of the contributions due from it for the preceding two 
full years. The General Assembly may, nevertheless, permit such a member to vote if it is 
satisfied that the failure to pay is due to conditions beyond the control of the member.” 
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2. With respect to the International Bank, 80 per cent of a member coun- 
try’s quota subscription would not be called upon except to make good de- 
faults of loans guaranteed by the Bank, or the Bank’s own defaulted loans. 
In such eases, the Bank would call up proportionate amounts from all mem- 
ber countries of the particular currency required to discharge the Bank’s 
obligations, or of gold or dollars. Failure to meet such calls will by no means 
be out of the question in two contingencies: a) where a member country 
wished to use its limited dollar and gold resources for national purposes (such 
as during a depression) more than it feared the loss of its privileges in the 
Bank; and b) where national legislatures would require their specific ap- 
proval to meet such calls, a requirement not ruled out by the Bank draft. 
In this latter case instances of late payment or of failure to make payment 
could easily arise. Though the Bank would make additional calls upon 
other member countries to meet its obligations in full, the deterioration of the 
quality of the Bank’s guarantee would not be unexpected in the event of the 
spread of the habit of the non-fulfillment of calls. 

3. In approving UNRRA, the United States Congress stipulated that ‘‘ No 
amendment .. . involving any new obligation for the United States shall 
be binding upon the United States without approval by joint resolution of 
Congress.’’> The legislation authorizing United States participation in the 
Bretton Woods institutions, although drawn up by executive officials, 
accepts this point of view and specifically states that no loan to the Fund or 
Bank, over the amount of the regular subscription, can be made except upon 
authorization by Congress.”* The political necessity for this stipulation is 
understandable but its integration with a successfully operating Fund, 
especially at a time of dollar shortage, is less clear. At such a time, in order 
to allay a wave of exchange restrictions on dollar transactions by member 
countries, the Fund would seek to borrow extra-quota dollar sums from the 
United States. But the United States Congress, as long as its specific 
approval is required, may not act with sufficient speed or perhaps not at all 
for political reasons unrelated to the matter at hand. In any case, at a time 
of dollar shortage, considerable international monetary responsibility would 
pass from the executive hands of Fund officials to the United States Con- 
gress. The result might be the failure to get rid of that government control 
over foreign exchange transactions which is among the leading aims of the 
Fund. 

These brief considerations raise two main problems. One problem refers 
to the ways and means by which national constitutional machinery can be 
adapted and, perhaps, streamlined to the requirements of the successful 
performance of international institutions, in particular to the matter of 
promptness in making approval and in providing appropriations, and also in 
developing restraint in attaching special conditions to national participation 


% Public Law 267, Section 5—78th Congress. 
*6 Public Law 171, Section 5e—79th Congress. 
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in membership. The second problem refers to the development, from the 
primitive state existing today, of an articulate world-wide public opinion 
that could be relied on to bring pressure against the obstacles, national and 
international, and financial and otherwise, which stand in the way of the 
successful operation of international institutional life. Lacking the absolute 
sanction of force, specialized international agencies must lean heavily on the 
imperfect sanction of public opinion. The development of international 
organization cannot go far without the parallel growth of international 
public opinion. 

The Economic and Social Council of the United Nations can contribute to 
the solution of both these problems. For one thing it can try to establish a 
coordinated set of rules of liaison and integration of existing and contem- 
plated international agencies with national governments. This would help 
national governments to organize their relations with international agencies 
with regard to requests for funds and other matters. The Council may also 
recommend to national governments ways of legislative and executive adjust- 
ment to the requirements of international institutions. For another thing, 
as to the development of a public opinion watchful of the fate of international 
bodies, the Economic and Social Council may require that reports made to 
it by such bodies give prominent display to the honoring of financial commit- 
ments by member countries. Otherwise, and not without regard to the 
experience of UNRRA, the international agency may try to hide judiciously 
the failure to make contributions for fear of wounding “ sensibilities’? and 
thus jeopardizing payments at a later date. The Council, on the other hand, 
may set up a platform upon which the financially recalcitrant countries 
would be displayed before the world-wide public for the very purpose of 
embarrassment. 
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INTERNATIONAL AGENCIES IN THE WESTERN HEMISPHERE 


By Ruts D. MAstTErs 


Division of International Law, Carnegie Endowment for International Peace 


In the course of the last fifty-five years the countries of the Western Hemi- 
sphere have developed effective instruments and procedures for codperative 
action in many fields of common interest. There is, in the first place, the 
official governmental machinery for hemispheric coéperation—the Inter- 
American system—which operates through thirty permanent agencies.! 
There are, furthermore, some thirty-nine semi-official and private agencies 
(Inter-American, Caribbean, Latin American, and South American regional, 
as well as bipartite) which have been established in response to recommenda- 
tions of general or special Inter-American conferences, under the auspices of 
the government of some one American state, or by private initiative. And, 
finally, there are seventeen official agencies created by joint action of two 
states to deal with problems of special interest to them. In all, there are 
now eighty-six international agencies in the Americas, over half of them 
governmental.2 An adequate presentation of this very extensive machinery 
for collaboration would exceed the scope of an article. We shall only at- 
tempt here to show the variety of common interests now served by interna- 
tional agencies in the Western Hemisphere. Of necessity, the description of 
individual agencies must be rather sketchy but detailed information con- 
cerning the history, purposes, internal administration, and accomplishments 
of all agencies here mentioned may be found in a volume which has just been 
published by the Carnegie Endowment for International Peace.* 

Since most of the agencies are either part of, or owe their existence in- 
directly to, the Inter-American system it may be useful to begin with a few 
remarks concerning the nature of this system. It embraces all of the inde- 
pendent states of the Western Hemisphere—except Canada ‘*—and con- 
stitutes the only regional organization not limited to a single objective 


1 Four codification agencies—generally counted in—have not completed their membership 
nor begun working; if these are excluded, the total number of agencies would amount to 
eighty-two. 

* Eleven of these are war-time bodies and hence of an emergency nature, but several will 
probably be continued after the war in altered form. 

* Handbook of International Organizations in the Americas, prepared by Ruth D. Masters 
and other staff members of the Division of International Law, Washington, 1945. 

‘ Although not an official member, Canada has participated in a number of special Inter- 
American conferences and is a member of several Inter-American agencies, both official and 
private. Resolution XXII of the Mexico City Conference expresses the wish of the con- 
ae “that the collaboration of Canada with the Pan American system shall become ever 
closer.”’ 
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(mutual defense, unification of customs, unity of railway freight traffic, etc.) 
but covering any matter deemed to be of common concern to the participat- 
ing states. Resolution IX of the recent Inter-American Conference on 
Problems of War and Peace which convened in Mexico City, February 21- 
March 8, 1945, reiterates that ‘“‘the Inter-American system and the prin- 
ciples, instruments, agencies, and procedures that give it substance, consti- 
tute the living manifestation of the determination of the sovereign American 
Republics to act together for the fulfillment of their common purposes in the 
maintenance of peace and security and in the promotion of the well-being of 
their peoples.”’> It is not, as yet, an integrated organization based upon a 
single charter or treaty and operating through one central body, such as, for 
example, the League of Nations. The Inter-American system consists, 
rather, of 1) a body of rules, principles and modes of action which are ex- 
pressed in numerous declarations, resolutions, agreements, and conventions 
adopted by the American governments, and 2) a variety of common agencies 
created piecemeal in response to specific needs, the principal one being the 
Pan American Union. The basis on which the system may be said to rest 
are the International Conferences of American States which are, in the 
future, to be held at four year intervals, and of which there have been eight 
since 1889. Although not included in this periodical series, the Mexico City 
Conference of February-March, 1945, as well as the Inter-American Con- 
ference for the Maintenance of Peace (Buenos Aires, 1936), rank in im- 
portance with the International Conferences of American States, as do also, 
within their restricted sphere of action, the Meetings of Consultation of the 
Ministers of Foreign Affairs; there have been three of these since the out- 
break of war in 1939. Resolution IX of the Mexico City Conference pro- 
vides that henceforth they will be held annually. 

This conference undertook to reorganize, consolidate, and strengthen the 
Inter-American system. Of special importance to the future functioning of 
Inter-American agencies is the provision of Resolution LX which charges the 
Governing Board of the Pan American Union with the duty of preparing a 
draft charter which will be considered by the Ninth International Conference 
of American States (scheduled to be held in Bogota in 1946). Inter alia this 
charter is to contain provisions “for the strengthening of the Inter-American 
system on the bases of this resolution and by the creation of new agencies or 
the elimination or adaptation of existing agencies, specifying and codrdinat- 
ing their functions as among themselves and with the world organization.” 
It is expected that the new charter will provide for the codrdination of exist- 
ing permanent Inter-American agencies under the Governing Board of the 
Pan American Union, at least to the extent that these agencies will be 
charged with keeping the Board informed of their activities at regular inter- 
vals. The Pan American Union would thus develop into the central codr- 


’ Pan American Union, Final Act of the Inter-American Conference on Problems of War and 
Peace, Mexico City, February-March, 1945, Washington, 1945. 
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dinating organ of the system and much overlapping of functions and duplica- 
tion of efforts would be eliminated. 


THE Pan AMERICAN UNION 


The Pan American Union was established in 1890 as The Commercial 
Bureau of the American Republics, pursuant to a resolution of the First In- 
ternational Conference of American States, held in Washington in 1889-90.° 
The resolution provides that ‘‘there shall be formed by the countries repre- 
sented in this Conference an association under the title of ‘The International 
Union of American Republics’ for the prompt collection and distribution of 
commercial information,’’ which shall have as its agency a bureau ‘‘to be 
charged with the care of all translations and publications and with all cor- 
respondence pertaining to the International Union.”’? In the course of 
time, the International Union developed into an association dealing not only 
with commercial intelligence, but with any matter its members hold to be of 
common interest. The activities of the Pan American Union have likewise 
expanded, keeping step with the increased objectives of the Union of Ameri- 
can States.® It acts as the secretariat of the conferences, in which capacity 
it prepares the program and regulations, keeps the records, and assists in 
carrying out the resolutions of the conferences. It performs like functions 
for the Meetings of Ministers of Foreign Affairs and, upon request, will assist 
also in the preparation of special and technical Inter-American conferences, 
official as well as private. Duties imposed upon the Pan American Union 
by the International Conferences of American States and the Meetings of 
Ministers of Foreign Affairs, as well as by other conferences of plenipoten- 
tiaries of the American states, are mandatory. Resolutions requesting that 
the Pan American Union perform specified tasks which may be passed by 
special or technical conferences, while not mandatory, are carried into effect 
whenever this is possible. Acting upon resolutions of general and special 
Inter-American conferences, the Pan American Union has been instrumental 
in setting up some eight permanent Inter-American agencies, and has as- 
sumed the duties of providing a permanent office or secretariat for several 
permanent committees and commissions. 

6 The name of the Bureau was changed twice: by the Second International Conference of 
American States, Mexico City, 1901-2, to ‘International Bureau of the American Repub- 
lics,”” and by the Fourth Conference, Buenos Aires, 1910, to ‘‘Pan American Union.” 

7 Text in The International Conferences of American States, 1889-1928, New York, 1931, 
p. 36, to be cited henceforth as Am. Int. Confs. 
ie Despite this transformation of the original Union of American Republics no clear defini- 
tion of its objectives and functions has been given either in resolutions of the International 
Conferences of American States or in the 1928 Convention on the Pan American Union 
(which has not yet come into force). 

*This term was first used in the 1928 convention and is now commonly in use. The 
“Union of American States” should be distinguished from the “Pan American Union.” 


Despite its name the latter is not itself a wnton but rather the principal agency of a Union, 
viz., the Union of American States. 
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The extent and variety of activities now being carried on by the Pan 
American Union may be judged by the number of administrative divisions 
through which its work is done. There are sixteen such divisions, including 
the following: foreign trade, statistics, economics, intellectual codperation, 
music, juridical matters, agricultural codperation, travel, labor and social 
information, and the Columbus Memorial Library. The personnel, which 
numbered five in 1890, now numbers 145. The Pan American Union is a 
center of information on all matters pertaining to the Americas and its 
library contains the largest collection of books on Latin America in the 
world. It issues numerous publications, the most important being the 
monthly Bulletin of the Pan American Union which appears in English, 
Portuguese, and Spanish. 


Economic Co6PERATION 


Measures for economic codperation have figured prominently on the 
agenda of most Inter-American conferences, beginning with the First Con- 
ference which was called by the Government of the United States primarily 
for the purpose of improving trade relations between the countries of North 
and South America. With the exception of the Inter-American High Com- 
mission, however,—a wartime agency established in 1915 and now defunct 
and the Inter-American Trade-Mark Bureau, set up in 1917, the Pan 
American Union remained, until well into the 1930's, the only Inter-American 
agency dealing with economic matters. In the last decade, however, some 
eighteen Inter-American agencies, both official and private, dealing with 
commercial, industrial, and agricultural problems have been set up, not 
counting eleven bipartite agencies. 

The Inter-American Trade-Mark Bureau is an official agency which func- 
tions in Havana under the supervision of the Cuban Government and which 
serves all American states which have ratified one of the two Inter-American 
trade-mark conventions (1910 or 1923), or the 1929 Protocol on the Inter- 
American Registration of Trade Marks.!° These agreements provide for a 
simplified procedure whereby industrial property rights acquired in any one 
of the signatory states may be placed under the protection of the laws of all 
the other signatory states, the Bureau handling the necessary registration 
of marks. 

Projects for a system of Inter-American commercial arbitration have been 
discussed at many Inter-American conferences. Although it was generally 
recognized that trade relations were much improved where there existed a 
habit and effective machinery for commercial arbitration, so that disputes 
could be solved within the commercial community itself without having to go 
to the courts, agreement was made difficult because of differences in the laws 


10 Text in Am. Int. Confs., pp. 201, 251, and 476. The Protocol has recently been de- 
nounced by several states and it is expected that the Bureau will cease functioning the end 
of this year. 
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and trade practices of the several American states. However, in 1934 an 
Inter-American Commercial Arbitration Commission was established. This 
is a private agency organized jointly by the American Arbitration Associa- 
tion and the Council on Inter-American Relations, in response to a resolution 
of the Seventh International Conference of American States (Montevideo, 
1933). The Commission, which has members in all twenty-one American 
republics, has drafted standard arbitration rules and a standard arbitration 
clause for use in commercial contracts. Its local committees administer 
Inter-American arbitration tribunals in their respective countries.“ An- 
other important private agency for the promotion of Inter-American trade 
and commerce is the Inter-American Council of Commerce and Production 
(formerly the Permanent Council of American Associations of Commerce and 
Production), founded in 1941, for the purpose of representing and developing 
the economic interests of the American countries and of performing for them 
functions similar to those of the International Chamber of Commerce.” 
The Council now has members in all American countries, including Canada. 
The formation of an Inter-American Statistical Institute was proposed in 1940 
by the American members of the International Institute of Statistics at The 
Hague when the latter ceased functioning after the Netherlands had been 
occupied by Germany. The new agency is a semi-official organization with 
members from all the American states, including Canada. Its purposes 
include the advancement of the science and administration of statistics, and 
stimulation of professional collaboration among the statisticians of the 
Western Hemisphere. 

The outbreak of war in Europe in 1939 caused serious dislocations in the 
economies of many Latin American countries which were dependent on their 
trade with Continental Europe. To assist in the planning of measures that 
would offset these dislocations—such as, promotion of new industries and 
improvement of Inter-American trade relations—the First Meeting of 
Ministers of Foreign Affairs (Panama, 1939) created the Inter-American 
Financial and Economic Advisory Committee and gave it broad powers to 


1! The commercial arbitration system of the Western Hemisphere was completed with the 
establishment in 1943 of a Canadian-American Commercial Arbitration Commission, com- 
posed of two national sections elected by the American Arbitration Commission and the 
Canadian Chamber of Commerce, respectively. 

“A similar organization is the Canada-United States Committee which is maintained 
jointly by the Canadian and United States chambers of commerce. Several other private 
organizations devoted to the promotion of economic codperation (giving the term its broad- 
est connotation) should be mentioned. Of these, the South American Union of Engineers’ 
Association, in Montevideo, founded in 1935; the Pan American Institute of Mining En- 
gineering and Geology, in Santiago, and the South American Petroleum Institute, in Monte- 
video (the last two founded in 1942), maintain very close relations with each other. Others 
are: the Confederation of Latin American Workers, in Mexico City, created in 1938, and the 
Pan American Union of Technical Experts in the Field of Economic Sciences, in Buenos Aires, 
the Inter-American Hotel Association, with offices in New York City, and the Inter-American 
Committee for the Dairy Industries, in Washington, all founded in 1941. 
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promote economic coéperation among the American republics. Additional 
duties were imposed upon the Committee by the Second and Third Meetings 
of Ministers of Foreign Affairs (Havana, 1940, and Rio de Janeiro, 1942), the 
latter charging it in particular with the task of planning measures to mobilize 
the resources of the American continent for the common war effort. The 
Mexico City conference provided that this Committee, which was created as 
an emergency body, was to be replaced by a permanent Inter-American 
Economic and Social Council, operating under the Governing Board of the 
Pan American Union. The Council has been provisionally formed by the 
Board and will be definitively established by the Ninth International Con- 
ference of American States. Its primary function will be ‘‘to serve as the 
coordinating agency for all official Inter-American economic and social ac- 
tivities’”’ (Resolution IX, Mexico City Conference); it is to be composed of 
one representative from each of the twenty-one American republics and as 
many technical advisers as the several governments wish to designate." 
The Secretary-General of the Council will be appointed by the Governing 
Board.® 

The Inter-American Financial and Economic Advisory Committee was 
instrumental in the establishment of two other important official agencies, 
the Inter-American Development Commission and the Inter-American 
Coffee Board. The Inter-American Development Commission, composed of 
five members appointed by the Committee (one each from Chile, Costa 
Rica, and Brazil, and two from the United States), began functioning in 
1940. It is charged with preparing a program for the development of the 
natural resources of the American continent and for the promotion of new 
lines of Latin American production for which a market can be found in this 
hemisphere. It operates through national Commissions of Inter-American 
Development established in each of the twenty-one American republics. At 
the first conference of these national commissions (New York, 1944) a resolu- 
tion was passed recommending the formation of a Canadian Commission. 
This proposal has now been approved by all of the American governments 
and a Canadian National Commission is in process of formation.’* The 

4 The Board announced formation of the Council on August 29, 1945. 

‘4 The Inter-American Financial and Economic Advisory Committee had been composed 
likewise of twenty-one members appointed by the American governrients. It maintained 
offices in the Pan American Union but had its own budget (since 1943). 

45 An unusual type of agency is the Permanent Joint Commission, Chile and Ecuador which 
was established by the Treaty of Commerce of April 7, 1936, for the purpose of administering 
the treaty and of promoting better trade relations between Chile and Ecuador. 

16 The very close political and economic ties between Canada and the United States have 
facilitated the solution of a number of common problems through joint action by permanent 
commissions entrusted with considerable authority over a given situation. Thus, common 
interests in the utilization of boundary waters are safeguarded by the International Join! 
Commission, United States and Canada established by the treaty of January 11, 1909 (36 
Stat. L, 2448), and joint measures for the preservation of the important west coast halibut 
and Pacific salmon fisheries are put into effect by the /nternational Fisheries Commission, 
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Inter-American Coffee Board was created by the Inter-American Coffee 
Agreement of November 28, 1940,!" the first international treaty providing 
for regulation of coffee exports. All of the fourteen Latin American coffee 
producing countries, as well as the United States '* have ratified the Agree- 
ment, under which the United States market is allocated on the basis of 
definite annual quotas for these countries. The Board, on which each of the 
fifteen signatory states has one representative, keeps the quota schedules 
flexible and administers the Agreement.!® 

The establishment of a center for inter-American collaboration in the field 
of agriculture was originally recommended by the First Inter-American 
Conference on Agriculture (Washington, 1930) but did not materialize until 
twelve years later. The Inter-American Institute of Agricultural Sciences 
was founded in 1942 and its principal field headquarters in Turrialba, Costa 
Rica, were inaugurated in March, 1943. The plan for the Institute was 
drawn up by the Inter-American Committee on Tropical Agriculture, ap- 
pointed by the Governing Board of the Pan American Union in fulfillment of 
a resolution of the Eighth International Scientific Congress (Washington, 
1940).2° The Institute, whose purpose is to advance the development of 
agricultural sciences in the Americas through research, teaching, and field 
work, is governed by the convention of January 14, 1944, which came into 
effect on November 30, 1944.7! 


United States and Canada, and the International Pacific Salmon Fisheries Commission, 
created, respectively, by the conventions of March 2, 1923 (43 Stat. L. 1841) and May 26, 
1930 (50 Stat. L. 1355). Although not charged with any economic functions, the Jnterna- 
tional Boundary Commission, United States, Alaska, and Canada, which was put on a per- 
manent basis by the treaty of February 24, 1925 (44 Stat. L. 2101), may be mentioned here 
to complete the list of joint United States-Canadian peacetime agencies. A commission 
combining the task of preserving the boundary line with large powers over the joint utiliza- 
tion of boundary waters, is the /nternational Boundary and Water Commission, United States 
and Merico, originally the International Boundary Commission, United States and Mexico, 
established by the treaty of March 1, 1889 (26 Stat. L. 1512). 

7 United States Treaty Series, No. 970. 

18 The United States consumes one half of the coffee entering world trade and the fourteen 
Latin American countries account for over 85 per cent of world coffee production. 

19 The coffee producers of some eight Latin American countries have set up a private 
agency, the Pan American Coffee Bureau, established in New York in 1936, which codrdinates 
their efforts to increase coffee consumption and to reduce shipping and distributing costs of 
coffee exports. 

* Pursuant to a resolution of the same Congress, the Pan American Union established a 
Pan American Soil Conservation Commission which, though still in existence, has not func- 
tioned for some time. The same Congress was also instrumental in the foundation of a 
private organization, the American Society of Agricultural Sciences, whose purposes are 
similar to those of the Inter-American Institute of Agricultural Sciences. The Society has 
offices in the Pan American Union. 

1 United States, Treaty Series, No. 987. A joint commission charged with facilitating 
codperation of the member governments in the promotion of agriculture and rural welfare is 
the Mezican-United States Agricultural Commission, established in 1942. Two wartime 


720 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


TRANSPORTATION AND COMMUNICATIONS 


The project of a Pan American Railway linking the countries of North and 
South America has been endorsed by each of the eight International Con- 
ferences of American States. The First Conference appointed a Commission 
of engineers to survey the route which the railway should take. The Com- 
mission reported that 5,456 miles of line needed to be built and recommended 
creation of a permanent agency to assist in carrying the project into effect. 
The Second Conference accordingly established a Pan American Railway 
Committee which has been functioning since 1902, its membership varying 
from five to seven. The Pan American Railway Committee has been 
engaged primarily in the collection and dissemination of information and no 
concerted plan for constructing the Pan American Railway has actually been 
put into effect. However, in some countries existing lines have been 
lengthened, usually following more or less the route proposed by the Com- 
mittee. By 1923 about 70 percent of the railway had been built but since 
then little progress has been made.” 

The railroads in South America have been built largely to serve local needs 
and are connected with the lines in neighboring countries at very few points.” 
There is a great variety in gauge, construction, and equipment not only as 
between the railroads of different countries, but even between those of a sin- 
gle country. To aid the railroads in improving and unifying their equip- 
ment a Permanent South American Railway Congress Association was 
founded in 1910, on the initiative of the Argentine Government. The Asso- 
ciation, which has permanent offices in Buenos Aires and includes in its 
membership both governments and private railway companies, was formed 


agencies should also be mentioned here: The Brazilian-American Food Production Commis- 
sion, established in Rio de Janeiro in 1942, deals with the promotion of food production in 
the northern and northeastern provinces of Brazil where several United States military bases 
are located and The Standing Agricultural Committee of Canada and the United States, which 
has national sections in Ottawa and Washington, was established in 1943 to keep agricul- 
tural and food production and distribution in the two countries under continuing review so 
that they could be fitted into the wartime food and agriculture plans of Canada and the 
United States. 

22 The Joint Railway Commission, Bolivia and Argentina, established in 1937, and the 
Joint Railway Commission, Bolivia and Brazil, established in 1938, are agencies of a type 
probably not found elsewhere. They are official bodies, composed of an equal number of 
engineers appointed by the participating governments, and employing a large staff, charged 
by the two governments with constructing railroads within the territory of Bolivia which 
will connect the Bolivian railways with the lines in Argentina and Brazil, respectively. These 
two countries have obligated themselves by treaty to advance the cost of construction at 3 
low rate of interest, to be repaid in part by oil deliveries from the eastern provinces of 
Bolivia which will be made accessible by the new railroads. 

*3 Railroad connections now exist between Argentina, Brazil, and Uruguay, Argentina and 
Chile, Argentina and Bolivia, Bolivia and Chile, Argentina and Paraguay, and Bolivia and 
Peru; the last two by utilizing train ferries. 
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on the pattern of the International Railway Congress Association in Brussels 
and serves its members in a similar capacity. Four Congresses have been 
held at which the members discuss railway problems of a technical nature. 
The Association now has members in North America also and its name has 
accordingly been changed to Pan American Railway Congress: Permanent 
International Association. 

The growth of Inter-American air traffic led to the creation by the First 
Inter-American Technical Aviation Conference, Lima, 1937, of a Permanent 
American Aeronautical Commission which was to be charged with the unifica- 
tion and codification of international public and private air law in the Amer- 
icas. The Commission was to have met after at least seven National Com- 
mittees for the Codification of Air Law had been established, but, although 
there are now fifteen such committees in existence, the Commission has not 
yet been constituted. 

A plan to build a highway connecting all of the American republics was 
first proposed by the Fifth International Conference of American States 
(Santiago, 1923). The Pan American Highway is now open to traffic in all 
weather over three quarters of its entire length. Part of the credit for this 
achievement must go to the work done by the Pan American Highway Con- 
federation (founded in 1924) in stimulating interest in highways and promot- 
ing relations between highway engineers of the several American states. 
The Confederation is a semi-official body with headquarters in the Pan 
American Union whose members are National Federations for Highway 
Education. The Confederation is closely connected with the Pan American 
Highway Finance Committee, an official agency established by the Conven- 
tion on the Pan American Highway (adopted at the Inter-American Con- 
ference for the Maintenance of Peace, Buenos Aires, 1936) 7° for the purpose 
of devising means to speed completion of the Pan American Highway 
through codperative action of the several American countries. The Con- 
federation also acts as a temporary secretariat for the periodical Pan Ameri- 
can Highway Congresses which have been held since 1925.6 

In their postal relations the American states have established a degree of 
unification not equalled elsewhere. Taking advantage of the authorization 
granted members of the Universal Postal Union (to which all the American 


*4 A private organization uniting national associations of private fliers and private aero 
clubs, with temporary headquarters in Washington, was founded in 1937. The Jnter- 
American Escadrille, whose primary purpose is to develop civilian aviation over the ‘‘Inter- 
American skyway,”’ has concentrated, during the war, on a program of aeronautical educa- 
tion and hemisphere-mindedness of the youth of America by introducing model plane build- 
ing in the schools and holding model plane contests. 

> Text in The International Conferences of American States, First Supplement, 1933-40, 
Washington, 1940, cited henceforth as Am. Int. Confs., First Supp., p. 201. 

In 1941 an Inter-American Federation of Automobile Clubs was established in Buenos 
Aires, pursuant to resolutions of the Fourth Pan American Highway Congress and the 
Second Inter-American Travel Congress which met in that year in Mexico City. 


n 
il 
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states belong) to form restricted unions for the purpose of improving postal 
relations, the American states have united in the Postal Union of the Americas 
and Spain, successor to the earlier South American and Pan American Postal 
Unions.27_ The principal features of this regional union are: 1) freedom from 
transit charges on mail originating in a member country; 2) domestic postage 
rates for correspondence within the Union; 3) generous franking privileges, 
including a blanket grant to official correspondence of the central govern- 
ments of member countries which enjoy the franking privilege under their 
domestic laws; 4) absolute equality of votes, each member having one vote; 
and 5) unity of action of members at Universal Postal congresses. The 
Union maintains an International Office in Montevideo (founded in 1911) 
which performs functions similar to those of the Bureau of the Universal 
Postal Union, and an International Transfer Office in Panama. ‘The latter is 
an agency created to relieve the Postal Administration of Panama of the 
burden of handling the mails passing in transit through the Isthmus. The 
Montevideo Office is placed under the supervision of the Administration of 
Posts of Uruguay while the Panama Office is administered jointly by the 
Postal Administration of Panama and the Montevideo Office. Canada and 
Spain, as well as all of the twenty-one American republics are members of 
the Union. 

In the field of radio communications the American states have also united 
in a regional arrangement within a larger world union. The international 
telecommunications conventions permit regional agreements for the distribu- 
tion of wave bands among the services of participating governments, pro- 
vided these remain within the limits of the convention and regulations and 
do not interfere with the service of other countries. Attempts to conclude 
Inter-American regional radio agreements began as early as 1924 and finally 
led to the signing in Havana, on December 13, 1937, of an Inter-American 
Radiocommunications Convention 2 with two annexes, and an _ Inter- 
American Arrangement concerning Radiocommunications.2® The former 
provides that the contracting parties shall meet periodically in conferences 
for the purpose of resolving by common agreement problems arising in the 
field of radio communications on the American continent, and establishes an 
Inter-American Radio Office as the consultative and informational agency of 
the signatory governments. The Office has its seat in Havana and is placed 
under the auspices of the Government of Cuba. The majority of the Ameri- 
can states, including Canada, have signed the Convention and Arrangement.*° 


27 The South American Postal Union was founded in 1911 and superseded in 1921 by the 
Pan American Postal Union. 

28 53 Stat. L. 1576. 

29 54 Stat. L. 2514. 

30 A North American Regional Broadcasting Agreement came into force at the same time 
as the Havana Convention and Arrangement, viz., on March 29, 1941. There are also in 
force a Central, and a South American, Regional Radio Agreement. 
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PuBLIC HEALTH AND SociaAL WELFARE 

The American republics were the first to establish a joint agency to 
facilitate coéperation among their national health departments in combating 
the spread of epidemic diseases and in improving public health in general.*® 
The Pan American Sanitary Bureau, organized in 1902, pursuant to a res- 
olution of the Second International Conference of American States (Mexico 
City, 1901-2) antedates the International Office of Public Hygiene in Paris 
by five years and the Health Section of the League of Nations by two 
decades. An official agency of the twenty-one American republics, the 
Bureau is governed by the general Inter-American conference, as well as by 
the regular series of Pan American Sanitary Conferences (inaugurated in 
1902) which are directly responsible for regulation of this agency. The 
duties of the Bureau include: 1) collection and transmission of information 
concerning the outbreak of epidemic diseases; 2) preparation of the agenda 
of the Pan American Sanitary Conferences and of the Conferences of Na- 
tional Directors of Health (begun in 1926); 3) services as a central con- 
sultative agency for the stimulation of national public health authorities 
towards greater efficiency; and 4) preparation of special studies and investi- 
gations and, upon request by a member government, the rendering of aid in 
combating epidemics or improving sanitary conditions in a member country. 
The Bureau is located in the Pan American Union but has an independent 
budget and administrative setup. In accordance with a resolution of the 
Eighth Pan American Sanitary Conference, Lima, 1927, it acts as the 
regional branch of the Health Office in Paris. The Bureau also collaborates 
with other Inter-American agencies (such as the American International 
Institute for the Protection of Childhood, the Inter-American Indian In- 
stitute, etc.) in joint studies or field projects.*! 

%a The earlier sanitary councils in Constantinople, Tangier, Teheran and Alexandria (es- 
tablished in 1839, 1840, 1867, and 1881, respectively), though international bodies, dealt only 
with sanitary matters in their particular localities. 

Pending its formal establishment, the Inter-American Hospital Association, a private 
organization for the promotion of better hospital management in the Americas, functions 
under the auspices of the Pan American Sanitary Bureau. The Association was set up in 
1941, largely on the initiative of the American College of Hospital Administrators and the 
American Hospital Association. 

Since 1922 efforts have been made by the American republics to create a central agency for 
the promotion of popular education in eugenics, homiculture, and social problems in general. 
A Central Pan American Bureau of Eugenics and Homiculture was provisionally established 
by the First Pan American Conference on Eugenics and Homiculture, Havana, 1927. It is 
now in process of reorganization. A Permanent Secretariat of the Pan American Congress of 
Physical Education, created in 1943, with headquarters in the Ministry of Public Education, 
Lima, Peru, acts as the consultative office of the Pan American Congresses of Physical Edu- 
cation. Its Secretary General is the Director of Physical Education and School Hygiene of 
Peru and its members are the directors of physical education of the twenty-one American 
republics. Its purpose is to promote collaboration of the governments and educational in- 
stitutions in the field of physical education. No less than seven private organizations 
uniting professional men and women in medicine and dentistry are now functioning in the 
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Several official Inter-American agencies are working for the promotion of 
social welfare. The American International Institute for the Protection of 
Childhood was set up in Montevideo in 1927, pursuant to resolutions of the 
Third and Fourth Pan American Child Congresses. It is a center of social 
welfare activities, documentation, research, consultation, and propaganda, 
in regard to all questions connected with child life and child welfare and its 
quarterly bulletin constitutes a veritable encyclopedia on child welfare. It 
is supported by fifteen American republics. The Inter-American Indian 
Institute, established by the First Inter-American Conference on Indian Life 
(PAtzcuaro, Mexico, 1940), and governed by a convention which came into 
force in 1941, deals with a problem of peculiar importance to the Western 
Hemisphere. All of the American republics have an Indian population, 
ranging from a small percentage of the total population (Argentina, United 
States) to a large majority, as in the Andean countries. In most countries 
the Indians are the poorest, least educated, and most exploited part of the 
population, but in all of them the governments are now taking measures to 
ameliorate the conditions under which their Indian citizens are living. The 
Institute acts as a center of information on Indian affairs and as the standing 
committee for periodical Inter-American Indian conferences. It is sup- 
ported by thirteen American governments and has aided in the establish- 
ment of National Indian Institutes in several states. Its offices are located 
in Mexico City. 

Collaboration in matters of social security is promoted by the Inter- 
American Committee on Social Security, an official agency organized at the 
First Inter-American Conference on Social Security, Santiago, 1942. The 
Committee maintains very close relations with the International Labor 
Organization; it has its office in the International Labor Office in Montreal, 
and its Secretary General is appointed by the Director of that Office. The 
Committee acts as the permanent commission of periodical Inter-American 
Conferences on Social Security and promotes coéperation of the social secur- 
ity administrations and institutions of its member governments. The 
Inter-American Commission of Women, an official agency created by the 
Sixth International Conference of American States, Havana, 1928, is charged 
“with the permanent study of all the problems concerning American women 
and shall act in an advisory capacity,” * reporting to the Governing Board of 
the Pan American Union, before each conference, on the problems concerning 
women which in its judgment should be considered. The Commission sub- 


Americas. These are the Latin American Odontological Federation (Buenos Aires), the Pan 

American Medical Association (New York City), the Pan American Homeopathic Medical 

Congress (Philadelphia), the Latin American Union of Societies of Phthisiology (Montevideo), 

and the Pan American Odontological Association (New York City), founded, respectively, in 

1917, 1928, 1930, 1933, and 1937; also the Latin American Society of Plastic Surgery (Sao 

Paulo) and the Pan American Congress of Ophthalmology (Chicago), both established in 1940. 
2 56 Stat. L. 1303. % Am. Int. Confs. First Supp., p. 252. 
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mitted to the Seventh and Eighth Conferences a formidable array of legal 
data on the status of women in the Americas, as well as draft treaties on 
equal rights of women and on the nationality of women. Resolution IX of 
the Mexico City Conference gives the Commission permanent status and 
provides that ‘‘it be included among the organizations which form the Pan 
American Union.’”’ Resolution XXVIII of the same conference, further- 
more, recommended that the American governments agree upon an annual 
quota, based on their respective populations, which they will contribute to 
the support of the Commission. The Commission, which is composed of one 
woman delegate of each of the twenty-one American republics, maintains 
its headquarters in the Pan American Union.* 


CULTURAL RELATIONS 


The promotion of cultural relations among the American republics is a 
major activity of the Pan American Union and is carried on chiefly through 
its Division of Intellectual Coédperation. Apart from the Pan American 
Institute of Geography and History, located in Tacubaya, Mexico, no official 
Inter-American agency for the whole field of cultural relations has yet been 
set up. The Institute, created in 1930 pursuant to a resolution of the Sixth 
International Conference of American States, is charged with collecting and 
disseminating information on geographical and historical questions of mutual 
interest to the American countries, and is supported by annual quotas paid 
by the American republics on the basis of their respective populations. 

An official agency devoted to the promotion of friendly relations and the 
strengthening of the cultural and intellectual ties of the participating states 
has, however, been created by the countries of the Caribbean area. At the 
First Inter-American Caribbean Meeting (Havana, 1939), which was called 
by the Cuban Government, a Permanent General Secretariat of the Inter- 
American Caribbean Union was established. It serves all the countries bor- 
dering on the Caribbean Sea and the Gulf of Mexico (including the United 
States). The Inter-American Caribbean Union itself has not yet been 
formally established but appears to be at present an inchoate association of 
these countries. A definite statute for this Union was proposed at the Third 
Caribbean Meeting (Port-au-Prince, 1941) and will probably be considered 
by the Fourth which is scheduled to be held after the end of the war. The 
Secretariat, located in Havana, maintains very close ties with a semi-official 


4 A semi-official agency which should perhaps be included in this section is the Inter- 
American Congress of Municipalities which has a permanent organ in the Pan American 
Commission on Intermunicipal Coéperation. The Commission administers a permanent 
secretariat, located in Havana, and acts as the permanent committee of periodical Con- 
gresses of Municipalities. It also collects and distributes data on municipal administration 
and promotes codperation among the municipal authorities of the American states for the 
purpose of improving city management. It was established at the First Pan American 
Congress of Municipalities, Havana, 1938, and represents municipal authorities in all the 
American republics. 
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organization, also located in that city, the Pan American Columbian Society. 
The President and Secretary of the Society also serve as President and 
Secretary of the Permanent Secretariat. The Pan American Columbian 
Society was founded in 1933, principally for the purpose of commemorating 
the four hundred and fiftieth anniversary of the discovery of America, but its 
activities have expanded greatly and include, in general, the promotion of 
cultural and intellectual ties among all of the American republics. The 
Society, which includes private individuals and organizations, as well as 
heads of American governments in its membership, now has members in 
eighteen American countries.* 


CopIFICATION AGENCIES 


The codification of international law has been of particular interest to the 
American republics since the beginning of their association. The Second 
International Conference of American States entrusted the drafting of codes 
of public and private international law to a committee of five American and 
two European jurists, to be appointed by the Secretary of State of the 
United States and the Ministers of the American republics in Washington. 
The committee was never established. However, the Third Conference 
created an International Commission of Jurists, composed of delegates ap- 
pointed by the American governments and this Commission met in Rio de 
Janeiro in 1912 and approved a project on extradition. Its work was inter- 
rupted by the First World War and it was not until fifteen years later that a 
new agency continued work on codification. This was the International 
Congress of Jurists which convened in Rio de Janeiro in 1927, pursuant to a 
resolution of the Fifth Conference. The Congress discussed several projects 
which had been prepared by a private organization, the American Institute of 
International Law,* and submitted twelve of these, with certain modifica- 
tions, to the Sixth International Conference of American States. The Con- 
ference adopted several of these projects in the form of conventions. 


%5 The Society was instrumental in the establishment, in 1940, of a Corporation of Carib- 
bean Librarians, Archivists, and Curators of Museums which also has its headquarters in 
Havana. Several other private agencies are functioning in the field of cultural relations, 
viz., The Inter-American Bibliographical and Library Association (Washington), the /bero- 
American Confederation of Catholic Students (Mexico City), the Association of American 
Writers and Artists (Havana), the International Institute of Ibero-American Literature 
(Austin, Texas), the Inter-American Institute of Music (Montevideo), the Inter-American 
Bar Association (Washington), the Inter-American Federation of Societies of Authors and 
Composers (Havana), and the Inter-American Society of Anthropology and Geography (Los 
Angeles). These agencies were founded, respectively, in 1930, 1933, 1936, 1938 (both the 
International Institute of Ibero-American Literature and the Inter-American Institute of 
Music were established in 1938), 1940, 1941, and 1943. 

%* The Institute was founded in 1912 and has active members in all of the American re- 
publics and corresponding members in several European countries. It is devoted to the 
study of questions of public and private international law, and the codification of law, and is 
famous for its “Declaration of the Rights and Duties of Nations,” issued January 6, 1916. 
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The Sixth, Seventh, and Eighth Conferences, as well as the Buenos Aires 
Conference of 1936, created elaborate and complicated machinery for the 
codification of public and private international law, establishing the follow- 
ing agencies: Three Permanent Committees in Rio de Janeiro, Montevideo, 
and Havana, which were to deal, respectively, with the codification of Public 
International Law, Private International Law, and Comparative Legislation 
and the Unification of Legislation; a Committee of Experts on the Codification 
of International Law which was to coérdinate the work of these Permanent 
Committees and prepare draft codes, and an International Conference of 
American Jurists which was to approve, modify, revise, or reject these draft 
codes. Provision was also made for the establishment of National Commit- 
tees on the Codification of International Law and such committees are now 
in existence in nineteen American republics. Despite this elaborate machin- 
ery—or perhaps because of it—very little progress in the work of codification 
has been made. In 1942 another agency, established originally for a dif- 
ferent purpose, the Inter-American Juridical Committee,” was charged with 
developing and coérdinating the work of codifying international law. Reso- 
lution XXV of the Mexico City Conference provides that, upon approval 
by the American governments, this Committee is to be made the central 
agency for the codification of public international law. 

Operating outside the machinery outlined above, the Permanent Committee 
of Jurists on the Unification of the Civil and Commercial Laws of America, 
with headquarters in Lima, is entrusted with studying the unification of 
private law. The Committee is composed of three jurists who, because of 
distance, have not as yet met. They have, however, made a report outlining 
some of the difficulties of codifying the civil and commercial laws of the 
American countries and stating the way in which they believe gradual ap- 
proximation of legal texts may eventually be achieved. Another codifica- 
tion agency is the previously mentioned Permanent American Aeronautical 
Commission which is to assist in the gradual and progressive unification and 
codification of international public and private air law. 

During the war the entire machinery for codification has been in 
abeyance. 


POLITICAL AND MILITARY DEFENSE 


Although machinery for the pacific settlement of international disputes in 
this hemisphere has existed for over twenty years * it was not until the out- 
break of the present war that the American governments agreed to establish 
joint agencies for the codrdination of their efforts to defend this continent 


*7 The Committee is discussed more fully in the section on Political and Military Defense. 

*® This machinery originated in the Treaty to Avoid or Prevent Conflicts between the 
American States of May 3, 1923 (Am. Int. Confs., p. 285) and includes panels of mediators, 
commissions of inquiry, conciliation commissions, and arbitral tribunals. As these agencies 
are ad hoc in that they are not engaged in the continuous performance of the duties entrusted 
to them, they are not discussed in this article. 
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against political and military aggression from abroad. ‘The First Meeting of 
Ministers of Foreign Affairs was called by the Government of Panama only 
five days after the war in Europe began, and met on September 23, 1939. 
Here for the first time the American governments, acting as a collective unit, 
presented a joint demand to the belligerents, requesting that ‘‘as a matter of 
continental self-preservation”’ ** a safety belt around the American continent 
be kept free from hostile activities of any non-American state. At this 
meeting they also agreed to ‘‘ maintain close contact with a view to making 
uniform so far as possible, the enforcement of their neutrality and to safe- 
guarding it in defense of their fundamental rights.” 4° To study and 
formulate recommendations concerning the problems of neutrality they 
furthermore created a joint agency, the Inter-American Neutrality Commit- 
tee, composed of seven experts in international law, which was to operate for 
the duration of the war. Recognizing a “profound alteration in the interna- 
tional situation in America” after the entrance into the war of the United 
States and several Latin American states, the Third Meeting of Ministers of 
Foreign Affairs, Rio de Janeiro, 1942, continued the Committee in existence 
under the name of Inter-American Juridical Committee,“ but charged it 
primarily with the duty of studying juridical problems arising out of the war 
and post-war problems. The Committee was further requested to codr- 
dinate the resolutions of the Meetings of Ministers of Foreign Affairs.” 
From 1940 to 1942 the Committee dealt with such topics as internment, treat- 
ment to be accorded belligerent submarines and auxiliary vessels of war, 
postal correspondence and search of mails for contraband, the juridical effect 
of the security zone established in the Declaration of Panama, etc. After 
the reorganization in 1942, the Committee prepared a draft project entitled 
“‘Reaffirmation of Fundamental Principles of International Law” and 
formulated “Preliminary Recommendations on Post-War Problems.” ‘The 
Committee has also prepared a draft treaty embodying the principles con- 
tained in some ten Inter-American Peace instruments (Draft Treaty Codér- 
dinating the Principles of the Inter-American Peace Agreements) and an 
alternative treaty which takes into account proposals and observations pre- 


39 Am. Int. Confs., First Supp., p. 335 (Declaration of Panama). 

#0 Same, p. 329 (General Declaration of Neutrality of the American Republics). 

“ Resolution XXVI; text in Pan American Union, Report on the Third Meeting of the 
Ministers of Foreign Affairs of the American Republics, Rio de Janeiro, January 15-28, 1942, 
Washington, 1942. 

“ Tt was also charged with the duty of developing and coérdinating the work of codifica- 
tion of international law. The Mexico City Conference recommended making it the central 
agency for the codification of international law and also requested it to formulate standards 
for the determination of war criminals, to prepare an Inter-American Charter of Social 
Guarantees, to draft a Declaration of the International Rights and Duties of Man, and to 
prepare a draft of an Inter-American Peace System, for consideration by the Ninth Con- 
ference (Resolutions XXV, VI, LVIII, XL, and XXXIX). 
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sented by various American governments to the Lima conference, as well as 
the conclusions of the Committee itself (Draft of an Alternative Treaty 
relating to Peaceful Procedures). The Committee is composed of seven 
jurists who, though appointed by their own governments, do not represent 
those governments but the entire community of American states. It has its 
seat in Rio de Janeiro and is served by a Secretariat maintained by the 
Government of Brazil. 

When it appeared in the summer of 1940 that Dutch and French colonies 
in the Western Hemisphere might be transferred to Germany, the Second 
Meeting of Ministers of Foreign Affairs, Havana, 1940, agreed upon a joint 
plan of action under which such colonies would be taken over and placed 
under a regime of provisional administration under the supervision of a joint 
agency of the American governments. An Emergency Committee was set 
up at Havana which has now been superseded by the Inter-American Com- 
mission for Territorial Administration, composed of one representative of 
each government party to the Convention on the Provisional Administration 
of European Colonies and Possessions in the Americas.** The Commission 
has not been called upon to carry out its allotted task. 

The Third Meeting of Ministers of Foreign Affairs established an Inter- 
American agency which has no counterpart elsewhere, the Emergency Ad- 
visory Committee for Political Defense in Montevideo. This Committee of 
seven members “ is charged with formulating measures to prevent acts of a 
non-military character, such as espionage, sabotage, and subversive propa- 
ganda directed against an American government. It has proposed to the 
American governments specific measures concerning the control of dangerous 
aliens, prevention of abuse of citizenship, regulation of entry and exit of 
persons, and prevention of clandestine crossing of frontiers, as well as meas- 
ures to combat espionage, sabotage, and subversive propaganda. ‘The 
Committee has on several occasions made public disclosure of totalitarian 
activities in this hemisphere and has undertaken the arrangement of general 
and regional meetings of government officials of the several American states 
charged with the enforcement and administration of laws against subversive 
activities. Members of the Committee have visited most of the American 
countries to discuss with law enforcement officials the measures taken in 
their country for carrying out the recommendations of the Committee and to 
propose plans for reciprocal assistance among the officials of the several 

** Text in Pan American Union, Pan American Postwar Organization: Observations and 
Suggestions of the Executive Committee on Postwar Problems of the Governing Board of the Pan 
American Union, Washington, 1944, pp. 49, 63. 

“ United States, Treaty Series, No. 977. 

** The Governing Board of the Pan American Union selected seven states and these in turn 
appointed the members of the Committee. The regulations of the Committee provide 


specifically that its members shall represent not their own governments but all the govern- 
ments members of the Pan American Union. 
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American countries. On two occasions “* the Committee has aided the 
American governments in the formulation of a common policy towards 
revolutionary governments suspected of having been brought into power 
through Axis intervention. 

The Third Meeting also created an official Inter-American agency for the 
codrdination of measures of military defense of the hemisphere, the I nter- 
American Defense Board, composed of military, naval, and air force officers 
appointed by each of the twenty-one American republics. The Board meets 
in Washington and is charged with devising plans for the military defense of 
the Continent. It has passed resolutions dealing in general with air defense, 
protection of communications, local defense and internal security, protection 
of merchant marines, and production of strategic materials. Declaring that 
“‘the existence of a permanent military agency for the study and solution of 
problems affecting the Western Hemisphere is indispensable,’’ the Mexico 
City Conference in its Resolution IV recommended that the American Govy- 
ernments “consider the creation, at the earliest possible time, of a permanent 
agency formed by the representatives of each of the General Staffs of the 
American republics, for the purpose of proposing to the said Governments 
measures for a closer military collaboration among all the Governments and 
for the defense of the Western Hemisphere,” and proposed that until a per- 
manent body is established, the Inter-American Defense Board continue as 
an agency of Inter-American defense.‘? 


CONCLUSIONS 


The following observations concerning structural and other characteristics 
of the agencies described in this brief survey may prove of interest in an 
evaluation of the machinery for collaboration in this hemisphere. 

It should be noted that the joint commission type of international agency 
is used in the Americas more often and for more varied purposes than else- 
where. Most of the wartime joint boards and commissions are advisory 
bodies and have no power to act, but there are several commissions with 


“ Reference is here made to the revolutionary changes in government in Bolivia and 
Argentina, on December 20, 1943 and March 10, 1944, respectively. 

47 In addition to these Inter-American agencies for political and military defense, there 
have been created a number of bipartite defense agencies, viz., the Joint Brazil-United States 
Defense Commission in Washington, established August 25, 1942, the Joint Mexican-United 
States Defense Commission in Washington, created February 27, 1942, and the Permanent 
Joint Board on Defense, United States and Canada, with national sections in Ottawa and 
Washington, set up in August, 1940. The United States and Canada have, furthermore, set 
up the following war agencies: the Joint War Production Committee and the Material Coér- 
dinating Committee, both established in Washington, in 1941, and the Joint War Aid Com- 
mittee in Washington, created in 1943. Two other agencies which have been mentioned 
previously should be included to complete this list of wartime agencies, viz., The Standing 
Agricultural Committee of Canada and the United States which has national sections in 
Washington and Ottawa and was set up in 1943, and the Brazilian-American Food Produc- 
tion Commission in Rio de Janeiro, established in 1942. 
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considerable authority within their own spheres of activity. For example, 
commissions which control the use which may be made by the participating 
states of the water resources along their common boundary;** commissions 
regulating the conditions under which a fishery of joint interest to the par- 
ticipating states may be exploited by their fishermen;*® and commissions 
entrusted with the management of an economic enterprise—the building of a 
railroad—in which both states have an interest.*° Although bipartite joint 
commissions were first used extensively by the United States and Canada for 
the solution of problems of common concern to them, they are also coming 
into use in Latin America. In fact, some quite unusual types of joint com- 
missions have recently been set up by Latin American states such as com- 
missions whose duty it is to watch over the application of a treaty of com- 
merce and to suggest improvements in the trade regime provided by the 
treaty *! and commissions whose task it is to survey and construct a railroad.” 

The joint commission type of agency is an official body established by two 
states and is composed of an equal number of members appointed by each 
government. Since no neutral umpire is included in their membership, 
joint commissions can act only if delegates of both governments are in agree- 
ment. Usually action is not taken unless a decision has the approval of all 
commissioners, but in the case of commissions with two or three delegates 
from each member state decisions are sometimes valid if approved by a ma- 
jority.8 Asarule, a joint commission consists of two national sections, each 
with its own office and permanent staff, and decisions of the commission are 
usually carried out by the national sections. The full commission meets 
either at regular intervals or whenever a joint decision needs to be made. 
One of the Latin American commissions follows a pattern believed to be 
unique. It is divided into two committees, each located in the capital city 
of one of the participating states, and these committees are composed of 
three members—two chosen by the state in which the committee has its seat 
and one—of its own nationality—by the other state. 

A development deserving more attention than it usually receives is the 
rapid increase, in recent years, of the number of private regional and Inter- 
American organizations. Whereas in the period from 1889 to 1935 only ten 


8 International Boundary Commission, United States and Mexico; International Joint 
Commission, United States and Canada. 

‘* International Fisheries Commission, United States and Canada; International Pacific 
Salmon Fisheries Commission. 

‘© Joint Railway Commission, Bolivia and Argentina, and Joint Railway Commission, 
Bolivia and Brazil. 

& Permanent Joint Commission, Chile and Ecuador. This commission was patterned 
after the Permanent Joint Commission, Chile and Peru which is no longer in existence. 

® Joint Railway Commission, Bolivia and Argentina, and Joint Railway Commission, 
Bolivia and Brazil. 

International Joint Commission, United States and Canada; International Pacific 
Salmon Fisheries Commission. 

* Permanent Joint Commission, Chile and Ecuador. 
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such organizations were set up, no less than twenty-three have been estab- 
lished in the last ten years. This development reflects a gradual break- 
down of the former cultural and economic isolation from one another in 
which most Latin American countries had lived. Because of geographical 
obstacles, lack of Inter-American transportation and communications facili- 
ties, and traditions of isolation dating back to colonial times, most Latin 
American countries until recent times had closer trade and cultural relations 
with Europe (and even with the United States) than with one another. The 
railways of Latin America are still entirely inadequate to serve the needs of 
vigorous Inter-American trade, but highways are being built at a constantly 
increasing rate, and aviation and wireless communications have helped to 
bring the individuals living in Latin American countries into closer contact 
with one another. The result has been a mushrooming of private societies, 
associations, and other organizations serving to strengthen the movement 
towards closer hemispheric collaboration which for so long had been pro- 
moted only on the governmental level. 

Most of the private organizations have as their primary purpose the ar- 
rangement of periodical meetings of their members for mutual acquaintance, 
discussion of problems in their business or profession, and interchange of ex- 
perience. There is usually a small office or permanent staff which acts as a 
liaison agency for the members in the intervals between meetings, keeps 
them informed on matters of interest to the organization, and prepares the 
meetings. It is a peculiar feature of these organizations that they are some- 
times made “official corporations” by decree of the state where they have 
their permanent headquarters and that the latter often exercises considerable 
influence on their internal administration and finances them in full or in part. 
This type of control by a government over a private regional or Inter-Ameri- 
can organization is probably due to the fact that in Latin America private 
organizations in general are often sponsored, financed, and controlled by the 
national government and this practice has simply been carried over into 
regional and Inter-American organizations. 

As regards the official Inter-American agencies, it may be noted that, with 
the exception of the Inter-American Coffee Board (which will be discussed 
later), these agencies have no power to bind their member governments. 
Official Inter-American collaboration functions on a voluntary basis with 
many of the permanent agencies established primarily for the purpose of giv- 
ing continuance to the work done by Inter-American conferences.*7 The 


5 This is a greater increase than for all other types of agencies in this hemisphere. In 1935 
there was a total number of thirty-one agencies in the Americas which increased in the next 
ten years by forty-five to the present number of eighty-six. 

% The only Latin American country with adequate railway facilities is Argentina (some 
25,000 miles of railway lines). All of Latin America has approximately 90,000 miles of 
railroads. 

57 The earlier agencies were usually created by resolution of a conference, but of the more 
recent ones many have the legal basis of a treaty. This difference in origin has not had any 


( 
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duties of official Inter-American agencies usually include one or more of the 
following: 1) to act as a center of information and documentation for mem- 
ber governments; 2) to act as the permanent commission or secretariat of 
periodical conferences of the members, in which capacity the agency makes 
preparations for and carries out the decisions of the conferences, and 3) to 
undertake scientific studies and on the basis thereof to submit plans or draft 
treaties to the member governments for their adoption, amendment or 
rejection. 

However, the Inter-American Coffee Board, as will be remembered, is an 
agency entrusted with the administration of an agreement which allocates 
the United States coffee market to the Latin American coffee producing 
countries on the basis of annual quotas. The Board has authority, within 
prescribed limits, to change the quotas allotted to individual countries. 
Decisions of the Board, although binding on the member governments, are as 
a rule taken by majority vote.5® Moreover, and contrary to the practice 
followed in regard to other Inter-American official agencies of giving each 
member government equal voting power, the voting strength of members of 
the Inter-American Coffee Board varies; the United States having been 
allotted 12 votes, Brazil nine votes, Colombia three votes, and the remaining 
countries one vote each. The Board was given this extensive authority be- 
cause & joint agency with power to bind members was needed to ameliorate 
the disastrous effects of the war on the coffee producing countries of Latin 
America which had even in peacetime suffered from excessive surpluses and 
depressed prices. The Agreement under which the Board operates has al- 
ready been extended twice for periods of one year each and it is agreed that 
the Board has functioned satisfactorily. 

Some of the official agencies have their counterpart in earlier international 
bureaus (Inter-American Radio Office, Inter-American Trade-Mark Bureau, 
International Office of the Postal Union of the Americas and Spain),*® and 
these agencies are patterned after international bureaus elsewhere and, like 
them, are placed under the supervision of the government of the country 
where they are located. With these exceptions, the general practice is to 
vest supervision over official agencies in the group of member states, with 
each having equal voting power.5™* 


effect on the permanence or effectiveness of the agencies. The American republics were the 
first to institute the practice of meeting periodically for the discussion of any and all problems 
of mutual interest to them. In addition to the International Conferences of American 
States many other periodical special conferences are held, such as conferences on child 
welfare, commercial matters, highways, scientific matters, sanitation, etc. 

*8 In some cases a two-thirds majority or unanimity is required. 

5® Some semi-official and private agencies are also regional counterparts of earlier interna- 
tional organizations (Inter-American Statistical Institute, Pan American Commission on 
Intermunicipal Codperation, Pan American Railway Congress: Permanent International 
Association, Inter-American Federation of Automobile Clubs, etc.). 

** The only supervisory agency whose members have unequal votes is the Inter-American 
Coffee Board. 
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In this connection it is interesting to observe the gradual evolution of a 
truly Inter-American supervisory organ for the principal official agency, the 
Pan American Union, which had originally been placed under the supervision 
of the Secretary of State of the United States. This was in accordance with 
the then existing practice of placing central bureaus or offices of interna- 
tional administrative unions under the supervision of the government of the 
country where they are located. In the case of the Pan American Union 
(then called The Commercial Bureau of the American Republics) this regime 
lasted only six years and was changed by an informal agreement between the 
Secretary of State of the United States and the diplomatic representatives in 
Washington of the Latin American governments. Under the agreement, an 
Executive Committee was set up, composed of four Latin American diplo- 
mats appointed in rotation and the Secretary of State, who acted as chair- 
man. This Committee functioned as an advisory board for supervision over 
the administration of the Bureau and was later authorized to appoint the 
director, the secretary, and the translators of the Bureau, to fix their salaries 
and to dismiss them for cause. The Pan American Union was one of the 
first bureaus of an international administrative union to be placed under in- 
ternational control and is unique in that this change from national to 
international supervision was made neither by treaty nor by resolution of a 
conference of the member states, but merely by an informal agreement 
between the Secretary of State of the supervisory government and the 
diplomatic representatives of the other member states. 

The Second International Conference of American States placed the 
Bureau under a Governing Board composed of the diplomatic representatives 
in Washington of the Latin American republics and the Secretary of State of 
the United States, acting as chairman. The influence of the United States 
on the Board was still further decreased by action taken by the Fifth and 
Sixth Conference and the recent Mexico City Conference. Resolution IX of 
the last named conference provides that the Board shall be composed of one 
ad hoc delegate designated by each of the American republics who shall not 
be part of the diplomatic mission accredited to the government of the coun- 
try in which the Pan American Union has its seat, and that the chairman of 
the Board shall be elected annually and may not be reélected for the term 
immediately following. These provisions will take effect at the expiration 
of the present period of sessions of the existing Board. The same resolution 
also terminates the practice of selecting for the position of Director General 
of the Pan American Union a citizen of the United States, and specifies that, 
beginning in 1955, the Director General shall be chosen by the Board for a 
term of ten years and may neither be reélected nor succeeded by a person of 
the same nationality. This is a novel arrangement. The directors of other 
Inter-American agencies are still uniformly chosen from citizens of the coun- 
try where they are located. 

In conclusion, it may be noted that with the signing of the Act of Chapul- 
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tepec on March 6, 1945, the American republics have transformed their 
association into an effective regional security system.®° Perhaps it is not too 
much to say that for the first time the Union of American States begins to 
approach the ideal of the early South American planners of hemispheric 
unity who had advocated the formation of a political union for mutual de- 
fense against foreign aggression.*! Under the formula evolved at the United 
Nations Conference on International Organization in San Francisco, April 
25-June 26, 1945, this inter-American security system will also—for the first 
time since the beginnings of Inter-American collaboration—be fitted into a 
world security organization. 


6° Not until 1936 were the American republics ready to accept the principle of continental 
solidarity for the preservation of peace in the Americas. At the Buenos Aires Conference 
they agreed that any act susceptible of disturbing the peace of this hemisphere affects each 
and every one of the American republics (Declaration of Principles of Inter-American 
Solidarity and Codperation, Am. Int. Confs., First Supp., p. 160), and that they would con- 
sult together in the event that a war among foreign powers might menace the peace of this 
continent (Convention for the Maintenance, Preservation and Reéstablishment of Peace 
(same, p. 189). At the Lima Conference in 1938 they went a step further and agreed upon a 
method of consultation through emergency meetings of their foreign ministers (Declaration 
of Lima, same, p. 308). Finally, at the Mexico City Conference they provided for annual 
Meetings of Ministers of Foreign Affairs, and in the Act of Chapultepec they obligated 
themselves to consult together concerning the joint application of sanctions against any 
state (American or non-American) that should attack the integrity or the inviolability of the 
territory, or the sovereignty or political independence of an American state. Although this 
obligation has force only for the duration of the present war, the Act recommends that the 
American states conclude a treaty embodying its principles “in order that they may be in 
force at all times.” 

* In instructing the Peruvian delegation to the first Inter-American congress which met in 
Panama in 1826, Bolivar urged that the congress issue a proclamation which would contain 
“an energetic and efficient declaration as that made by the President of the United States of 
America in his message to Congress of last year in regard to the necessity for the European 
powers of abandoning all ideas of further colonization on this continent, and in opposition to 
the principle of intervention in our domestic affairs” (Am. Int. Confs., p. xxiii). The treaty 
of Perpetual Union, League, and Confederation adopted by the congress (which never came 
into effect) actually contained a statement to that effect. 


ATOMIC BOMBS IN INTERNATIONAL SOCIETY * 


By Evsert D. Tuomas 
United States Senator from Utah; a Vice-President of the Society 


That man could destroy his civilization has been known, theoretically, for 
many years; now there is actual proof that hecan. Atomic bombs have been 
unleashed in international society, the results of which have no comparison 
in history. 

However, the atomic bomb is proof of something more. It is proof that 
man’s ideas can be mightier than man himself and mightier than the matter 
which surrounds him. The new atomic weapon is a product of the minds of 
brilliant scientists; it is not, in a real sense, a military development. It is an 
idea materialized, a frightful idea that only a few erudite physicists can grasp. 
It is the product of scientific laboratories and of remote electronic investiga- 
tions. It is final proof that man’s ideas have become superior to the very 
matter from which the thinking brain itself is constructed. 

Much as the atomic bomb has been praised by persons of all classes since 
the destruction of Hiroshima the place of the atomic bomb in the history of 
culture does not seem to me—probably because I am so close to so many 
great and seemingly miraculous discoveries—to be as epic making as the 
invention of the wheel, the discovery of the storability of cereal foods, or the 
domestication of animals. From a military standpoint it is, to my mind, 
just another weapon. It is not as deadly as biological warfare would be if 
we stooped to that, nor as destructive as the use of rays or chemicals on a 
major scale. I say all of this despite the commonplace statement that the 
destructive strength of seventy bombs such as that dropped on Hiroshima 
would be equivalent to all other types of bombs dropped from the air over 
Germany and Japan. If total death, complete destruction, become the 
objectives of actual warfare there are many instruments more deadly and 
more destructive than the atomic bomb. Those who have zealously as- 
sumed that the invention of the bomb would guarantee peace because it 
makes war so illogical are merely echoing what was said by so many persons 
when international control of money was certain to make war impossible and 
when, through the invention of the airplane, global warfare became a fact. 
War has never been that logical. 

In international society man’s ideas are also paramount to physical matter. 
Law and custom will continue to be the controlling factors in that society, 
and they are but another product of man’s thinking. The development of a 


* This article is an expansion of an unpublished interview given to a student, Glenn Everett 
the day after the bomb was loosed over Hiroshima. 
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new technique of destruction will not upset men’s way of living together ; 
only a change in law and custom can do that. 

We can conceive of the world being a desolate place without life, for we 
have studied the moon. We have heard for twenty centuries the undeniable 
truth that “‘he who lives by the sword shall perish by the sword.” If man- 
kind could be transformed by fear of consequences, however, he would have 
been reformed centuries ago when God sent the flood down on Noah’s land. 
Yet the Bible suggests that within a generation after the Ark landed on Mt. 
Ararat sinning was just as bad, qualitatively, as it was before the deluge 
descended. 

The fact that the use of the atomic bomb may have done more good than 
harm is a matter of blind luck. The facts appear to be that a number of 
powerful nations have the formula or something like it, and that others came 
so close that a correctible accident in one of the experiments changed the 
whole path of victory. It is not difficult to assume that the United States 
and Germany might well have discovered and perfected the bomb, gone into 
production, and come out with the weapon simultaneously. With such an 
hypothesis it is not difficult to appreciate the weapon, not as a fright used 
against a Japanese city, then a repeat performance to show we meant busi- 
ness, with no real thought that we should be compelled to continue its 
frightfulness, but as an actual day by day working tool of war. Add to this 
prospect the radar discoveries announced by the Chief of our Army Air 
Forces together with other new weapons which have a way of constantly 
coming along in greater intensity and abundance in any war, and we have 
the world’s matchboxes in two pairs of hands. We do not need to guess 
whether the war would have continued if we had razed Berlin and Germany 
had razed Washington; if we had traded Essen for Pittsburgh, the Redwood 
Forest for the Black, and ruined the Mississippi in exchange for the Rhine. 
So long as there was authority in either land there would be striking power, 
and there would be striking. Nations slug it out to the death in the manner 
of the old prize fighters who went through tens upon tens of rounds until they 
could no longer stand. This was true of the Civil Warin Spain. It was true 
of the war between the States in America. It was true of cornered Japan, 
cornered Germany, cornered Italy. They did not quit as up-and-coming, 
going concerns. They dropped from their last legs. 

Nor are combatants discouraged by the prospect of total decimation of a 
race, or a people, or a world. What sterner lesson in history than the reduc- 
tion cited above, when only mates of man and of animals, two by two, were 
left in the Ark? What more awful thing to contemplate than that a whole 
Carthage may again be wiped out to the last Carthaginian, as Germany told 
the Germans would happen if the Allied Nations should win, as Japan told 
the Japanese would happen if the Allied Nations should win, or as we would 
have hoped for in merciful comparison with the actual prospects in the event 
that the Axis should win. 
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It is, then, a matter of blind luck that the atomic bomb did not run ram- 
pant as not merely a one-sided weapon, used with great restraint, but as a 
weapon in the hands of both sides, to the very death. That is, it is a matter 
of blind luck unless one wishes to say that it was the work of Providence. 

Enduring peace cannot come through fear; it cannot be maintained by any 
technique of physical destruction, nor by fear of any single piece of war ma- 
teriel. Peace can come only as a result of a respect for law and a desire to 
have such law justly enforced. Thus the structure of the world’s law is more 
important than any bomb could ever be. The bombs can, and perhaps may, 
destroy much of world civilization. Only a structure of law can save it. 

In the recent San Francisco conference mankind’s leaders came together 
for the second time in a generation to try to formulate a system of law by 
which the nations of the world would be governed, to amend their customary 
method of living together enough so that they might enjoy mutual security 
from the terrible weapons which modern states then had in their possession. 
Was the San Francisco Conference a culmination of the compact theory of the 
origin of the state for the purpose of saving mankind from its own destruction 
and brutish tendencies? 

Since the adjournment of the conference we have weapons which some 
thoughtful analysts predict will drive us back into the convention halls 
for more effective decisions, and while we do not have as many armed nations 
as we had a few weeks ago, and while we are working in military and political 
unity with those left who do have arms, nonetheless at least four great powers 
are left with great armies carrying many guns, and will continue to do so in 
greater numbers than are necessary to maintain a global police force. 
Competition hovers over us like a great shadow, and creates today, in 
contemplation, a situation not different in any way, except that we are still 
trying to agree, from yesterday. We are more nearly trying to agree than 
agreeing, more nearly trying to organize than organizing; and it is only from 
the honesty of our effort that there is hope. Peace never will come from 
fear. It may come from hopeful and honest effort. 

Yet if man insists upon keeping his concepts of strict nationalism, absolute 
independence, and complete state sovereignty, this common effort must fail 
and man’s new inventions, such as atomic dissolution, will be used for 
destructive purposes in the ultimate collisions of states’ wills which are 
bound to occur. Physics may again dominate politics and the theory of rel- 
ativity may thus save the world. 

Could man endure to live in such an anarchic world with the seeds of 
destruction sprouting all about him? History, unfortunately, suggests that 
he can—and may—until catastrophe eventually overtakes him. Famines 
and plagues have periodically carried off millions of people in India and 
China. Both Italy and Japan have been areas of terrible natural destruction 
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from volcanoes and earthquakes. Yet persons have continued to live in the 
most dangerous areas of those lands. The Japanese devised earthquake- 
proof houses; the Italians did not even bother. Both India and China are 
apparently as far from a solution of the famine question as ever. Man can, 
and often has, lived uncomprehendingly upon the very brink of disaster. 
The uncertainty of life has often given it zest. Who wants anything but a 
brave young world? 

The atomic bomb in many of its aspects is more terrible than any natural 
disaster. When an earthquake destroys man, it is nature’s doing. When 
the atomic bomb destroys man, it is man planning his own destruction. 
Those who contend that the horrible prospect of future warfare will cure man 
of his bad habits reckon without the ability of man to live carelessly, blindly, 
and nonchalantly in the midst of a physical situation that may threaten to 
destroy him at any time. As Robert M. Hutchins declares, this indifference 
is ‘man’s supreme sin.” 

In all of the world’s history, civilization has never before presented so many 
excellent possibilities nor have the destroyers of civilization ever perpetrated 
so many ills. If, as some of the philosophers held, good and evil exist 
eternally, never have they dwelt side by side in such close proximity as they 
dwell today. Man can transport himself quicker, can make for himself 
greater happiness, can live life more abundantly than it has ever been lived 
before. He can commit more evil, bring about more destruction, destroy 
more happiness than he has been able to do before. 

In many ways, the world we have today is like the world implied in 
Cicero’s great orations against Cataline. Cataline, a boy, a choice heir 
among the youths of Rome, had all of the opportunities that anyone had 
open to him, yet he deliberately chose evil. Perhaps the world is not so 
different after all. At any rate, the good and the evil are side by side. Man 
must awake from his lethargy. We and the world cannot be indifferent. 
We and the world must make a choice. In the Orient people who have long 
lived in fear of early death have developed a callousness to life and an 
indifference to human suffering which used to repel us. The Western world, 
however, is rapidly developing this same callousness and indifference to 
human values in its international society. Human butchery and starvation 
used to horrify us, but it has been common all over Europe for five years 
now. Evil forebodings can be drawn from this new callousness toward life. 

In 1904, in the Russo-Japanese War, General Nogi of the Japanese Army 
performed one of the most notable acts on all the history of warfare when in a 
battle to capture Port Arthur he sacrificed several brigades of men and his 
own sons in order to capture a certain strongly-defended hill. He wanted 
the hill so that he could direct his artillery fire against the Russian naval 
base. He could have fired over the hill without taking it, but refused be- 
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cause blind fire would have endangered innocent non-combatants in the city 
below. 

Less than thirty years later, in January 1932, the Japanese first practiced 
wanton, deliberate, killing of massed civilians by their bombing of Chapei, a 
suburb of Shanghai. The entire world was horrified by the murderous act. 
Sometime between those dates Japan had changed. But it was not only 
Japan that had changed. The United States had changed, too, and so had 
the other Western powers. Americans put up barricades to bar stampeding 
Chinese from the International Settlement. Hundreds died as they fought 
for safety. We were indifferent to their deaths. An American naval 
captain and his party callously climbed to the top of the tallest hotel to 
‘‘watch the show.”’ As this and other events of modern barbarism swept the 
world during the past thirteen years, Americans have asked themselves in the 
words of Cain, ‘‘Am I my brother’s keeper?”’ 

We can look now in retrospect at the war’s contribution to the horrors of 
history. There was Buchenwald and other places like it, where German 
atrocities almost defied comprehension. There was the death march from 
Bataan. ‘The atrocities were so horrible from the other side that soldiers, 
American soldiers, have told me: these are not people; I have no more feeling 
in killing one of them than I would an animal; in fact, I would prefer to let 
the animal live. Such is retaliatory feeling. One of the first developments 
of the war was the instruction to our trainees not to be so lady-like about the 
whole thing. They were told to forget the sportsmanship they had applied 
on the football field. They were taught to kill suddenly in the dark and 
without warning. They were not told to kill a helpless enemy soldier who 
might be taken prisoner, but I leave it to you whether our boys always let 
them live. The competition was pretty fierce for dastardly conduct, and 
while we did not meet the competition completely, we compromised our best 
standards, and did lower them. Things began to be done which under 1939 
standards very definitely would have amounted to American, and Russian, 
and English, and Chinese atrocities. 

Today few citizens pause to realize that we, once the defenders of humanity 
and the foremost advocates of international law, have unleashed the most 
horrible weapon of all horrible war. The atomic bomb takes no account at 
all of women and children. It destroys indiscriminately and mercilessly 
everything in its path. Will the effect of the atomic bomb be to make 
Americans even more callous toward human life? Will it brutalize the men 
who wield it? Will it make us even more indifferent toward our international 
responsibilities? 

The war has been bad enough, but the drift away from morality and 
human feelings on the part of all the world during the past decade has been 
even worse. Never was a reminder of sound principle in the conduct of 
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world affairs more urgent. No one can foresee the tragic results of failure to 
reéstablish international morality, which has so completely disintegrated 
before and during the present world struggle. Once again, what is happening 
to men’s minds is more important than what has happened in the physical 
realm. 

The world is not going to be changed overnight by any single invention. 
Man’s mind moves slowly, over a period of years, and his laws and customs 
change slowly with his thinking. It is not war and not the atomic bomb 
which has changed the world; it is man’s mind, making use of these terrible 
tools, that has changed it. 

So long as man lives upon the Earth and is the social animal that he is, 
man’s relationship with man will continue to be the most important thing in 
civilization. Men have to work courageously together to improve their 
relationships in world society. It is a problem that urgently challenges both 
the church and the state. 

The inability of the Christian church to cope with this wave of anti- 
humanism and the disintegration of morality through the world is one of the 
most disquieting realities of modern history. The church’s failure to keep 
abreast of the times, to provide a modern solution of political and social 
problems, must be held partly responsible for the present surge of aggression 
and moral irresponsibility which has horrified the civilized world, and which 
threatens the very existence of civilization. The Christian church needs to 
take a practical, vital, interest in men’s social relationships. If man is only a 
savage brute modern civilization is doomed. The church declares force- 
fully that he is not, and if man can come to a full appreciation of his own 
majesty and his spiritual and moral responsibilities the teachings of Jesus 
may yet rise triumphant in the struggle with the philosophies of Neitzsche, 
the militarist, and Machiavelli, the opportunist. 

I speak as a Christian and as a church member. I am sure I have many 
friends among my Jewish, my Confucianist, and my Buddhist associates 
who would speak the same of their great moral systems and for those 
systems’ inability to cope with this problem. With the possible exception 
of the Jewish, each of those systems have had their equivalents of Neitzsche 
and Machiavelli. 

The state has the responsibility of erecting and codifying a system of 
international law which both nations and individual men will recognize and 
obey. The church can build character, and the state can transform that 
character into institutions which reflect it. Our own nation has a grave 
responsibility for leading the world away from war and armaments, away 
from national selfishness and irresponsibility, and toward a united world 
society where the use of atomic bombs against his fellow men will be but a 
bad dream from man’s incredibly barbaric past. 
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Is the task hopeless? Are the nations so foolish that they will commit 
suicide rather than give up a little of what they claim for themselves in order 
to gain much for all? 

The world must be regarded as a unit.!. An unwholesome condition 
in any part affects the entire world. Despotism, treachery, and treaty 
breaking in any part of the world must have their evil influence on every 
other part. On the other hand, “A single good government is a blessing to 
the whole earth.’’* The interdependence of the nations, their differing 
abilities to produce various things of universal worth, makes it necessary to 
think of the world as a unit economically as well as politically. There can 
be and there must be a universal respect for law if not for government. By 
that I mean that governments can maintain separate jurisdictions within 
themselves and at the same time live in harmony with the will of all among 
themselves. 

That free men can live and work in unison has been proved by the great 
American experiment. The conflict in the world today is the eternal 
conflict. Shall we be free in a world of free men, or shall we be passive 
followers of a single will. The weaknesses of Mussolini and Hitler were 
that they failed to see the possibilities of any unity among free men. Their 
great mistake was merely that of assuming that unity can come only by the 
destruction of the individual in his service to a single will. 

The world’s great task is the same as it was when the Constitution of the 
United States was drafted and ratified. How to bring one out of many 
E Pluribus Unum—is the task that faces us today as it faced ovr fathers. 
It must be done as they did it. It is because of my firm belief in the great 
American experiment that I always advocate that world unity can only 
come through American leadership and under the auspices of the American 
theory. It isin America that the federal technique of government has been 
most fully worked out. It is in America that the theory of dual and plural 
citizenship has been made practical. It is in America that we can unite for 
some purposes and be divided for others. It is in America that liberty is 
maintained by voluntary codperation instead of forced unity. It is in 
America that national and state sovereignty are permitted to exist side by 
side, not without conflict to be sure, but with those conflicts adjusted by 
peaceful means. It is in America that the individual has the right to have 
and to hold, to go and to come, to live life in a greater sense than it has 
ever been lived before, with each man ‘‘under his own vine and fig tree,”’ 
as some prophet of old foretold man should live. After one hundred and 
fifty years of experience, if the world would but catch America’s spirit, no one 
need feel that the efforts being made by our leaders today are in vain. 
Slowly but surely man is being made conscious of the fact that, no matter 

1 See my “World Unity as Recorded in History,” in International Conciliation, No. 297 


(February, 1934). 
2See my Thomas Jefferson, World Citizen, New York, 1942, p. 198. 
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what nation he belongs to, that nation in turn is but one of a community of 
nations. That fact realized, that fact maintained, surely then the standards 
for nations can be as readily set up as the standards for individuals are set 
up within the community or the nation. Man lives in law and is not free 
from the restraints of his neighbors. A nation, too, lives in law and should 
not be free from restraints of its neighbors. If we fail to bring about a better 
world through the organization of the nations we will fail because we did 
not realize the fact that the earth is a unit and the nations of the earth 
are but individual entities within that unit and must adhere to the prevailing 
will of the community of nations. If we but do this we shall have a sanction 
for international law as binding and as great as the fundamental sanction 
which we have in our own Constitution. 
When we say in our Constitution that 
accomplish certain things do certain other things there is no questioning our 


‘we, the people,” in order to 


Constitution or our right to say ‘“‘we, the people.’” What state among our 
forty-eight questions that right today? Can we not expand the idea as 
America has expanded from thirteen small states to forty-eight mighty ones 
and say: We, the people of the world, in order to form, in order to do, in order 
to act, establish the following: Pd a 

Practically every pitfall that is pointed out by those without faith in the 
earth today was pointed out by those without faith in our American Con- 
stitution one hundred and fifty years ago. If those theories which were 
dreamed of by the fathers, if that Constitution, which we so glibly call 
inspired, contain the elements of truth, why should anyone criticize me when 
I say that the American Revolution is still on, that it has not accomplished 
its ultimate objective, and that its full meaning in the earth will not be 
understood until world unity is made manifest, that same type of unity which 
we have made manifest in our one hundred and fifty years of history? A 
unity which has destroyed war among us can by expansion destroy war in the 
earth. 

It was a heroine in one of the early Greek dramas who wailed, “‘Oh, Why! 
Oh, Why! do men unite so readily for war, but never unite for peace?”’ Is 
the task hopeless? Are nations so foolish that they will not give a little of 
that which they claim for themselves in order to gain much for all? There 
were those among our fathers who talked against our Constitution with that 
spirit, but they did not prevail. There are those in the world today who still 


have little faith. May I suggest this simple approach: had you lived in 


Washington’s time would you have been happy to have been one of those 
without faith in Washington’s cause; had you lived in Lincoln’s time would 
you now be proud that you were one of those who were against what Lincoln 
was trying to do? We will have to make decisions. 

The atomic bomb, itself, represents the strength of a united free people, 


* The authors of the San Francisco charter did not dare go further than “ We the peoples” 
(our italics). 
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acting through their government. It was a whole people in action. The 
big fact about its successful development is that the American people threw 
all their resources behind it. Two billion dollars were spent. How pygmy 
the greatest of private or endowed experimental activities are when com- 
pared with this two billion. And, unleashing our imagination, how pygmy 
will be the benefits derived from atomic energy should the whole of the 
peoples of the earth unite and live in a peaceful community of nations for the 
benefit of mankind! The acquisition of any knowledge does not redound to 
mankind’s benefit unless mankind willingly accepts the moral obligation 
which accompanies it. 
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EDITORIAL COMMENT 


ACCEPTANCE BY THE UNITED STATES OF THE OPTIONAL CLAUSE OF THE 
INTERNATIONAL COURT OF JUSTICE 

‘Unless we are prepared to take all steps which are necessary to effectuate 
our membership in the United Nations,’”’ the Senate Committee on Foreign 
Relations declared in its favorable Report on the Charter of the United 
Nations,! ‘‘we would be merely deceiving the hopes of the United States and 
of humanity in ratifying the Charter.’”’ This sound exhortation concludes 
the Committee’s pregnant comment that the establishment of the United 
Nations is a beginning and not an end and that ‘‘to the extent to which we do 
participate actively in this Organization, we will by that very process be 
overcoming the imperfections in the Charter.”? One of the early and vigor- 
ous criticisms of the Dumbarton Oaks Proposals was their lack of emphasis 
upon law and justice; Senator Vandenberg was among the most effective 
critics of this defect. The Charter as elaborated at San Francisco went far 
toward meeting these criticisms. One important step which was not taken 
in drafting the Charter was to confer upon the International Court of Justice 
what has come to be known as “compulsory jurisdiction.”” The “optional 
clause’’ found in Article 36 of the Statute of the Permanent Court of Inter- 
national Justice was retained. The United States, having accepted the 
Statute of the new Court as an integral part of the Charter, has now the 
opportunity to strengthen the judicial arm of the United Nations by exercis- 
ing its option in favor of the automatic submission of those types of legal 
disputes which are listed in Article 36. 

The history of Article 36 of the old Statute is generally familiar and may be 
briefly summarized. The Committee of Jurists which framed the Statute of 
the Permanent Court of International Justice in 1920 proposed that the 
Court should have compulsory jurisdiction in stated categories of legal dis- 
putes. Elihu Root, the American member of the Committee, strongly 
advocated this proposal. The Council and Assembly of the League of Na- 
tions, to which the report of the Committee of Jurists was submitted, were 
not ready to take that step at that time. On the suggestion of a Brazilian 
jurist, however, the “optional clause’? was inserted in Article 36 of the 
Statute. This provision left it optional with States to declare at any time 
their acceptance of the Court’s compulsory jurisdiction. Before the out- 
break of World War II fifty-one states had voluntarily made such declara- 
tions. It became the established practice for states to include reservations 
in such declarations, the most usual being those which limited the effect of 
the declaration to a stated number of years or which limited the applicability 
of the declaration on the basis of reciprocity.2, The Court was also given 

1 Exec. Rep. No. 8, 79th Cong., Ist Sess. 


?For an analysis of the forms of declarations see Hudson, Permanent Court of Interna- 
tional Justice, 1920-1942, New York, 1943, Sec. 457. 
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‘compulsory jurisdiction’ by numerous special treaties, such as those deal- 
ing with the mandates and minorities, and, more generally, for the purpose of 
deciding on the correct interpretation of any disputed provision of a treaty 
which included a clause to this effect. Only the general jurisdiction under 
declarations made in accordance with Article 36 is considered here. 

The Dumbarton Oaks Proposals did not contain any direct specification 
on this point, although paragraph 6 of Section A of Chapter VIII was inter- 
preted by some to imply that the Court would have compulsory jurisdiction 
of ‘‘justiciable disputes.”’ 

The drafting of the Statute of the new International Court of Justice was 
entrusted to a United Nations Committee of Jurists which met in Washing- 
ton from April 9 through April 20, 1945, forty-four states being represented. 
The Committee of Jurists throughout all its deliberations bore in mind its 
essential character as a group of experts whose conclusions were to be sub- 
mitted to the United Nations Conference at San Francisco. The point was 
frequently made that political questions must wait to be settled at that 
Conference. The compulsory jurisdiction of the Court was the subject of 
intense discussion. In the first debate on this question at the Sixth Meeting 
of the Committee on April 12, impressive statements in favor of including a 
provision for the compulsory jurisdiction of the Court were made by repre- 
sentatives from Brazil, China, Turkey, and Czechoslovakia, supported by a 
majority of the members of the Committee, but some of the speakers ex- 
pressly reserved final decision to their delegations at San Francisco. On the 
other hand the representative from the United Kingdom, while calling at- 
tention to the fact that his country had accepted the Optional Clause of the 
old Statute, made the important observation that the new Statute was to be 
an integral part of the Charter rather than a separate instrument as was the 
Statute of the Permanent Court of International Justice with reference to 
the Covenant of the League. Accordingly he thought it would be appro- 
priate, if the principle of compulsory jurisdiction were acceptable to all the 
States, to include such a provision in the Charter rather than in the Statute. 
The representative from the Soviet Union noted that the inclusion of a 
provision for compulsory jurisdiction in the Statute might defeat its purpose, 
which was to broaden the competence of the Court, since more States might 
be induced to accept such jurisdiction on an optional basis than if an attempt 
were made to compel its acceptance through ratification of the Charter, 
embodying the Statute. Representatives from France, the Netherlands, 
Yugoslavia, and Haiti were among those who favored the retention of the 
Optional Clause, at least until the basic political issue was settled at San 
Francisco. The debate continued at the Seventh Meeting of the Committee 
on the following day. At this session the representative from the United 
States strongly urged that the wisest course was to retain the Optional 


*The paragraph reads in part: ‘‘Justiciable disputes should normally be referred to the 
international court of justice.” 
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Clause in the draft statute which the Committee was to submit to the 
Conference. 

The outcome of the discussion was that two subcommittees were ap- 
pointed, one of which prepared a draft based on the optional clause model of 
Article 36 of the old Statute, and the other a draft under which the ac- 
ceptance of the Statute would include the automatic acceptance of the com- 
pulsory jurisdiction of the Court in the familiar categories of legal disputes. 
In the discussion of the reports of the two subcommittees, at the Tenth 
Meeting, on April 16, considerable attention was devoted to the question of 
including various reservations in declarations made optionally under Article 
36, but this question was deferred to the San Francisco Conference. The 
report of Professor Basdevant, Rapporteur of the Committee of Jurists, 
includes this statement of the results of the Committee debates: 4 

. It does not seem doubtful that the majority of the Committee 
was in favor of compulsory jurisdiction, but it has been noted that, in 
spite of this predominant sentiment, it did not seem certain, nor even 
probable, that all the nations whose participation in the proposed Inter- 
national Organization appears to be necessary, were now in a position to 
accept the rule of compulsory jurisdiction, and that the Dumbarton 
Oaks Proposals did not seem to affirm it; some, while retaining their 


preference in this respect, thought that the counsel of prudence was not 
to go beyond the procedure of the Optional Clause inserted in Article 
36, which has opened the way to the progressive adoption, in less than 
10 years, of compulsory jurisdiction by many states which in 1920 
refused to subscribe to it. Placed on this basis, the problem was found 
to assume a political character, and the Committee thought that it 
should defer it to the San Francisco Conference. 


At San Francisco there was no important change in the alignment. The 
majority of the members of Committee I of Commission IV, which dealt 
with the Court, favored the inclusion of compulsory jurisdiction. It was 
clear that the Soviet Government was not prepared to accept the Court at 
all if the compulsory feature was included. The position of the United 
States, while not so flatly stated, was to the effect that the Optional Clause 
was strongly preferred.** In the minds of many delegates the issue seemed 
to resolve itself into this simple question: is it better to have a Court without 
compulsory jurisdiction which will be accepted by the Soviet Union and the 
United States, or a Court with compulsory jurisdiction but without the two 

‘Report on Draft of Statute of an International Court of Justice Referred to in Chapter 
VII of the Dumbarton Oaks Proposals (Professor Jules Basdevant, Rapporteur) Submitted 
by the United Nations Committee of Jurists to the United Nations Conference on Interna- 
tional Organization at San Francisco (San Francisco, April 25, 1945, Document Jurist 86, 
G/73, April 25, 1945, being a revision of Doc. 61 issued in Washington on April 20; Conf. 
Doc. 857 (English) IV/1/70, June 8, 1945, p. 18. 

‘9 There is no doubt that the Committee in general shared the understanding expressed by 
the United Kingdom delegate on May 28, when he said: ‘Two countries, whose coéperation 
is essential, are not ready to accept compulsory jurisdiction.’’ Conf. Doc. 661 (English) 
IV /1/50, May 29, 1945, p. 4. 
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principal states of the world? There could be only one answer, no matter 
how reluctantly given, to the question posed in this form.** ‘This was the 
more true in view of the fact that the Statute is part of the Charter, and the 
inacceptability of the Statute might result in the rejection of the Charter 
itself, thus preventing the United Nations from coming into existence. 
Under the circumstances the decision was wise. It does leave an imperfec- 
tion in the Charter, but, to borrow the words of the Senate Committee on 
Foreign Relations, it is an imperfection which can be overcome by a form of 
active participation in the Organization, namely a declaration under Article 
36. Committee IV/1 adopted a resolution urging all states to make such 
declarations. 

The chief debates on Article 36 took place in the Fourteenth and Seven- 
teenth Meetings of Committee IV/i and in its Subcommittee D.° There is 
no need to repeat the arguments made but certain suggestions merit atten- 
tion. There was further discussion of the question of permissible reserva- 
tions to declarations made under Article 36, and the form used in the General 
Act of 1928 was suggested as a model to be followed. The reservation 
which many delegates evidently had in mind was one which would limit the 
obligation of automatic reference to the Court to disputes arising after the 
declaration was made, thus excluding old controversies which the parties had 
hitherto been unwilling to submit to arbitration or judicial settlement. The 
delegates of New Zealand and Canada made the sound point that the word 
‘‘eompulsory”’ is misleading and should not be continued in use. If declara- 
tions are made under the Optional Clause, and one of the states which has 
made such a declaration submits a case involving another such state to the 
Court, the Court has jurisdiction. The word ‘‘compulsory”’ has no morc 
pertinence to the functioning of the international tribunal than it has in the 
normal judicial processes of national courts. The Canadian delegate also 
valled attention to the inappropriateness of the Latin term ‘‘ipso facto”’ in 


*» The final vote, on June 1, was 31 to 14 in favor of the text including the Optional Clause. 
The following voted in the affirmative: Argentina, Australia, Belgium, Brazil, Byelorussia 
Canada, Chile, China, Colombia, Czechoslovakia, Ethiopia, France, Honduras, India, Iraq, 
The Netherlands, New Zealand, Nicaragua, Norway, Peru, Philippine Commonwealth, 
Saudi Arabia, Syria, South Africa, Turkey, Ukrainian 8.8.R., U.S.S.R., United Kingdom, 
United States, Venezucla, Yugoslavia, of whom Australia, China, New Zealand and Turkey} 
stated that they voted in favor ‘‘only to prevent a stalemate.”’ The following voted in th: 
negative: Bolivia, Costa Rica, Cuba, Ecuador, Egypt, Salvador, Greece, Guatemala, Iran 
Liberia, Mexico, Panama, Paraguay, Uruguay. See Conf. Doc. 759 (English) IV/1/59, June 
2, 1945, p. 6, as corrected in Doc. 796 (English) IV/1/59 (1), June 5, 1945. 

5 Conf. Docs. 661 and 759, as cited. 

6 Report of Subeommittee D of Committee 1V/1, Conf. Doc. 702, 1V/1/55, May 31, 1945. 
particularly the important interpretation of the old practice of adding reservations to 
declarations which the Subcommittee considered ‘‘as being henceforth established”’ as the 
proper interpretation of paragraph 3 of Article 36. See also the excellent Report of the 
Rapporteur (Nasrat Al-Farsy, Iraq) of Committee IV/1, Conf. Doc. 913 (English) IV/1/74 
(1), June 12, 1945, p. 11. 
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Paragraph 2 of Article 36 as an equivalent of the French expression ‘‘de plein 
drowt.’’ Unfortunately neither of these suggestions for change in phraseology 
was adopted. 

The text of Article 36 as finally adopted in the Statute of the International 
Court of Justice is as follows: 


1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force 

2. The states parties to the present Statute may at any time declare 
that they recognize as compulsory zpso facto and without special agree- 
ment, in relation to any other state accepting the same obligation, the 
jurisdiction of the Court in all legal disputes concerning: 


a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 


3. The declarations referred to above may be made unconditionally 
or on condition of reciprocity on the part of several or certain states, or 
for a certain time. 

4. Such declarations shall be deposited with the Secretary-General 
of the United Nations, who shall transmit copies thereof to the parties 
to the Statute and to the Registrar of the Court. 

5. Declarations made under Article 36 of the Statute of the Per- 
manent Court of International Justice and which are still in force shall 
be deemed, as between the parties to the present Statute, to be ac- 
ceptances of the compulsory jurisdiction of the International Court of 
Justice for the period which they still have to run and in accordance 
with their terms.’ 

6. In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


During the Senate debates on the Charter, there was notably little discus- 
sion of the Court and its Statute. This is a happy indication of the progress 
which the United States has made in the direction of international coédpera- 
tion. The past debates on the Permanent Court of International Justice 
were filled with discussions of its relation to the League of Nations and that 
relationship was largely responsible for the non-participation of the United 
States; with membership in the United Nations, acceptance of the Interna- 
tional Court of Justice is properly taken for granted. On July 28 Senator 


’ This important provision was inserted as part of the attempt to avoid breaking the 
“chain of continuity with the past’’; see Charter of the United Nations, Report to the 
President on the Results of the San Francisco Conference, by the Chairman of the United 
States Delegation, The Secretary of State, June 26, 1945, Dept. of State Pub. 2349, p. 140. 
It was estimated at the Conference that about twenty such declarations would become im- 
mediately applicable to the new Court, others having lapsed or having been made by States 
not original parties to the new Statute. 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Morse introduced Senate Resolution 160 whereunder the Senate would recom- 
mend to the President that he deposit a declaration under Article 36 on behalf 
of the United States. In the course of the Hearings, Senator Vandenberg 
had asked Mr. Hackworth, Legal Advisor of the Department of State, how 
such a declaration should be made. Mr. Hackworth stated:§ “. . . if the 
Executive should initiate action to accept compulsory jurisdiction of the 
Court under the Optional Clause contained in Article 36 of the Statute, such 
procedure as might be authorized by the Congress would be followed, and if 
no specific procedure were prescribed by statute, the proposal would be 
submitted to the Senate with request for its advice and consent to the filing 
of the necessary declaration with the Secretary-General of the United 
Nations.”’ 

The initiative may now be taken by the President or by the Senate acting 
on Senate Resolution 160, the passage of which would amount to advice and 
consent given in advance. Action should be taken soon after Congress 
reconvenes. As the Senate Committee on Foreign Relations noted, ratifica- 
tion of the Charter included acceptance of an obligation to settle our inter- 
national disputes by peaceful means; for legal disputes, what more appro- 
priate means than submission to the court? The experience of fifty-one 
states including such great powers as Great Britain and France, which made 
declarations under Article 36 of the old Statute, demonstrates that this is no 
dangerous venture. A joint report of the Canadian and American Bar 
Associations in April 1944 advocated giving the Court compulsory jurisdic- 
tion. It is notable that, throughout the discussions in the Committee of 
Jurists in Washington and in the committee sessions in San Francisco, no 
dissatisfaction with the work of the Permanent Court of International Jus- 
tice was expressed. There is every reason to suppose that the new Court 
will be equally satisfactory if not superior in view of the more nearly universal 
auspices under which it will function. The submission of any legal disputes 
which may hereafter arise between the United States and other nations 
would be in accord with our traditional advocacy of judicial settlement and 
the reign of law among nations.® <A declaration by the United States under 
Article 36 of the Statute would do much to strengthen the new Court at the 
outset and thereby to strengthen the United Nations organization as a 
whole. Like all litigants in court the United States would undoubtedly lose 
some cases as it would win others. We have not suffered in the past from 
such adverse decisions as those of the arbitral tribunals which rejected our 
contentions in the great controversies involving the seals of Behring Sea and 
the North Atlantic Coast Fisheries, and the world has gained through the 
example set by the peaceful adjustments. Scientific ingenuity has reen- 
forced the conclusion that it would be better to strengthen the peaceful 


891 Cong. Rec. p. 8249. 
* See in general an article by Judge Manley O. Hudson to be published in the American 
Bar Association Journal for September, 1945. 
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processes of the United Nations and lose a lawsuit, than to weaken the 
Organization and win a war. 


Puiuip C. Jessup 
INTERNATIONAL LAW AND THE CHARTER OF THE UNITED NATIONS 


It would be gratifying to be able to say that the Charter of the United 
Nations established, or assured, the reign of law among nations; but the 
Charter does very little toward strengthening the law of nations. 

The Dumbarton Oaks Proposals mentioned international law at only one 
point, and that in a paragraph whose purpose was to prevent the application 
of international law in the case of ‘‘domestic questions.”” This omission was 
due partly to the fact that the Americans who were chiefly responsible for the 
draft which became the basis of discussion at Dumbarton Oaks were impa- 
tient with law and lawyers and inclined rather to think in terms of political 
“realism’’; for the most part, however, the omission was unintentional and 
due to concentration upon matters of security. 

Numerous comments from both official and unofficial sources at once 
called attention to the omission, and a large number of amendments were 
proposed by governments for the purpose of making the new system more of 
a legal order. Some of these sought to include law, or justice, among the 
Purposes and Principles; some would have required the Security Council to 
render its decisions concerning peace and security in accordance with inter- 
national law; others, and many of them, insisted that legal disputes should 
be submitted to judicial settlement; others, finally, wished to include among 
the functions of the Organization the development of international law. 

At the beginning of the Conference a Four-Power amendment was intro- 
duced, adding to the first of the Purposes of the United Nations that the 
adjustment or settlement of disputes should be ‘‘with due regard to the 
principles of justice and international law.’’ This amendment was accepted 
by the sponsoring powers at almost the same moment at which they accepted 
another amendment which struck out (from the clause concerning domestic 
jurisdiction) the onlv reference to international law found in the Dumbarton 
Oaks Proposals. It was strengthened later to read “‘in conformity with 
the principles of justice and international law.” 

A further improvement over Dumbarton Oaks was inserted in Article 13 
of the Charter, which includes among the functions of the General Assembly 
that of making recommendations for the purpose of ‘encouraging the pro- 
gressive development of international law and its codification.’ It is per- 
haps worthy of notice that this text encourages development and codifica- 
tion, rather than codification alone, or development through codification. 
The Assembly has no legislative power in this respect; efforts to include such 
phrases as ‘‘revision of the rules and principles of international law”’ failed, 
as did attempts to authorize the General Assembly to enact rules of law 
binding upon Members if approved by the Security Council. 
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In general, however, international law has a secondary position in the 
Charter, and political and security interests are preponderant. The pendu- 
lum of political thinking has swung from the “‘idealism’’ of Woodrow Wil- 
son’s day to the other extreme, the ‘‘realism”’ of Dumbarton Oaks and San 
Francisco. The emphasis is now upon the prevention of the use of force be- 
tween nations, rather than upon settlement in accordance with law. The 
effort to add to the initial purpose—“‘ to maintain international peace and se- 
curity ’’—the words ‘‘and justice’’ was rejected, as explained by the Rap- 
porteur for Committee I/1, on the ground that when the Organization has 
used its power to stop war, ‘‘then it can find the latitude to apply the princi- 
ples of justice and international law”’; and he added that it could be put else- 
where ‘‘ without losing any of its weight or strength as an overruling norm of 
the whole Charter.’”’ The word ‘‘justice”’ was, however, added as the result 
of a Bolivian amendment to paragraph 3 of Article 2, and Members are 
thereby required to settle disputes “in such a manner that international 
peace and security, and justice, are not endangered.”’ The Rapporteur ex- 
plained that the Committee felt, in the light of some unjust settlements of 
the past, that ‘‘it is not sufficient that peace and security are not endangered. 
It added ‘justice.’ ’ 

The words ‘‘by international law”’ were eliminated from the clause except- 
ing domestic questions in the Dumbarton Oaks Proposals, in the process by 
which that paragraph became one of the fundamental Principles in Article 2, 
and thereby applicable to the whole Charter. Various delegations had 
offered amendments seeking to restore these words or their effect; and in the 
final debate on the subject, Mr. John Foster Dulles, speaking for the United 
States in opposition to this effort, 

pointed out that international law was subject to constant change and 
therefore escaped definition. It would, in any case, be difficult to de- 
fine whether or not a given situation came within the domestic juris- 
diction of a State. In this era, the whole internal life of a country was 
affected by foreign conditions. He did not consider that it would be 
practicable to provide that the World Court determine the limitations 
of domestic jurisdiction or that it should be called upon to give advisory 


opinions since some countries would probably not accept the compul- 
sory jurisdiction clause. 


Senator Rolin of Belgium argued in reply that, because of the changing 
world, there was very little left which was still solely within domestic juris- 
diction, and sought to include the words “according to international law.”’ 


The vote was 18 to 14 in favor of his proposal, but, lacking a two-thirds ma- 
jority, it was defeated. 

While there was a very strong demand for compulsory jurisdiction of the 
Court over justiciable disputes, the effort of course did not succeed, and such 
jurisdiction remains only for those States which accept the Optional Clause, 
or other obligation outside the Charter. The Security Council, under Arti- 
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cle 36, paragraph 3, ‘“‘should, as a general rule,’’ recommend to the parties 
that they refer legal cases to the International Court of Justice; and when 
the Council has a dispute in its own hands, it may request the Court to give 
an advisory opinion upon legal questions involved. The Council can do no 
more, however, in any case, than recommend terms of settlement, and it is 
not obligated to include the advice of the Court in these recommendations. 

The international lawyer will find various matters of novel character in the 
work of the San Francisco Conference. It was, for example, declared in 
Committee that the Preamble is of equal validity with the Charter text. 
A right of withdrawal was also stated in Committee, though not in the text; 
and it was asserted in hearings before the Senate Committee on Foreign Re- 
lations that this right is valid and unquestionable. These, and other such 
interpretations, raise interesting questions as to the value of travaur pré- 
paratoires. It is unnecessary to speak of ‘States, or Members,” since it is 
understood that all Members are states. Not only was the Organization 
itself given juridical character, but each of the three Councils apparently has 
treaty-making power, as also have “groups of members”’ (Article 43). If 
such results are regarded as unorthodox, it should be remembered that the 
Conference was an international body of great authority, competent to blaze 
such new trails as it might wish. 

If, in the building of the United Nations, more emphasis was placed upon 
security than upon law, this is not necessarily to be regarded as retrogression. 
Professor Brierly tells us, in his recent little book, ‘‘The Outlook for Inter- 
national Law,” that 

Our common phrase ‘‘law and order”’ inverts the true order of priority, 
both historically and logically. Law never creates order; the most it 
can do is to help sustain order when that has once been firmly estab- 
lished. . . . But always there has to be order before law can even 
begin to take root and grow. 
It is doubtless equally true that order can not for long be maintained without 
law and justice behind it; but we have had ample experience in the past cen- 
turies, and especially during the past few decades, to show us that interna- 
tional law can not be upheld, or developed as it needs to be, without an in- 
ternational organization which can maintain order. 

The United Nations makes possible, though it does not assure, the pre- 
vention of the use of force for selfish or national ends. We are perhaps now 
at the stage of the Vigilantes in the development of international law and 
order; and if the leading citizens of the community of nations can work to- 
gether for a time to maintain order—as is the theory of the United Nations 
Charter—it will be possible to hope for a more rapid development and 
strengthening of international law. From this viewpoint international 
lawyers have a better opportunity than ever before to develop their law; 
and they now have a support which they have never had before, from peo- 
ples all the world over, who are beginning to realize more fully how neces- 


754 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

sary the reign of law among nations is to them. From this viewpoint, too, 
international lawyers should recognize as their first and prerequisite task the 
explanation, encouragement, and development of the United Nations sys- 
tem. It will be necessary, in meeting this great opportunity, to realize that 
in all fields reconstruction is proceeding rapidly, and that new ideas and new 
methods are called for. 

Among the first steps of leadership which American international lawyers 
should undertake is that of persuading the American people to accept the 
Optional Clause of the Statute of the International Court of Justice. This 
was perhaps too great a step to expect of the American people until they had 
shown themselves willing to accept the obligations of membership in an in- 
ternational organization. Now that this step has been taken, the next step 
is to align the American nation with the many others who have already ac- 
cepted the Optional Clause; and this step would go far to assure other peo- 
ples, now somewhat dubious, that the American people stand for a legal or- 
der and do not intend to exert their enormous strength in the game of power 
politics. Similarly the influence of the United States in the Security Coun- 
cil should always be toward the settlement of disputes in accordance with 
law and justice. 

International lawyers will naturally support, in the General Assembly and 
elsewhere, the ‘‘progressive development of international law.’’ The op- 
portunity for development in this direction will be found, it is believed, not 
so much in systematic codification of the law of the past as in the solution of 
particular problems. The General Assembly and the Economie and Social 
Council have a wide range of functions, and each of the ‘‘specialized agen- 
cies’”’ affords opportunity for the growth of new rules of law within its field. 
Through such efforts, rather than in the slow growth of customary law, prog- 
ress must now be achieved. International lawyers can now contribute more 
by the study of particular problems, such as those in communications, or 
trade, or human rights, and the development of new rules of law or the ap- 
plication of old rules for these situations, than by abstruse studies of ancient 
formulae. 

CLYDE EAGLETON 


DEVELOPMENT OF INTERNATIONAL LAW BY THE UNITED NATIONS 
Article 13 of the United Nations Charter imposes upon the General As- 
sembly an important and onerous obligation: 
The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of: 
a... . encouraging the progressive development of international 
law and its codification. 


International law has so many defects that international lawyers have 
constantly been on the defensive in an effort to convince laymen and private 
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lawyers alike that the law of nations has any existence at all. The Charter 
is a challenge to international lawyers to take the offensive by pointing out 
and analyzing the defects and the gaps in the international legal system and 
then demanding that the governments represented in the General Assembly 
put content into Article 13. 

It would be stultifying at this juncture when the world is crying for more 
law, more modern law, more effective law, for the General Assembly to con- 
tent itself with a mere continuation of the efforts of the League of Nations to 
bring about the progressive codification of international law. Old familiar 
legal norms should be restudied and if necessary revamped, but, to adopt the 
words used by a committee of the San Francisco Conference in another 
connection, it would be ‘‘ deceiving the hopes of humanity” if the movement 
did not go further. 

The great gaps in the corpus of international law are found in the fields of 
international politics and economics. What, under the Charter, is the legal 
consequence of the use of illegal force? When is the use of force illegal? Is 
the non-recognition of aggressive conquest now confirmed in international 
law and if so what is the obligation and what the consequences of its violation? 
Who is a “war criminal’’ and what is the penalty for his crime? Are the 
obligations to refrain from intervention, as stated in Inter-American treaties, 
binding upon all states whether members of the United Nations or not? 
What are the legal relationships between members of the United Nations 
engaged in applying force in accordance with the Charter and other 
members who have not been called upon to supply contingents or non- 
Members States? If private property is requisitioned or damaged is the 
United Nations liable to make reparation? What measures of pressure short 
of force are illegal—subversive propaganda by radio, subventions or encour- 
agement to revolutionists? In case a civil war is not found by the Security 
Council to be a “‘threat to the peace, breach of the peace, or act of aggres- 
sion,’ are member states to be ‘‘neutral”? May they adopt embargoes or 
insist upon protection of their private traders regardless of which faction 
controls the ports and the sea and air approaches? 

In the economic field, when are we to have internationally anything akin 
to the development in national law of notions of unfair competition and 
illegal monopolistic practices? Should the development of this body of law 
be left to the Economic and Social Council which functions under the 
authority of the General Assembly? Tariffs and other discriminatory trade 
practices can end more slowly, but as surely, the life of a nation as can the 
atomic bomb; the Charter imposes a duty to refrain from the use of force, 
but does it not also impose a duty to refrain from economic strangulation or 
exploitation? If so, what is the extent of that duty and by what standards 
shall its breach be measured? 

On the procedural side, is it preferable to work out each problem by inter- 
national convention devoted to specific evils and practices or to attempt 
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(also by treaty) the formulation of general principles and norms? Or should 
it be left to the International Court of Justice to pick particles of interna- 
tional law out of their “twilight existence” by impressing upon them a 
“jJural quality” through its imprimatur?! Which procedure is better for 
which subjects? Which topics are the most pressing? Which portions of 
international law, actual or potential, are peculiarly in need of technical 
legal studies by jurists, and which require the wisdom of political and 
economic statesmanship? The Legal Adviser of the International Labor 
Office has made a strong case for the establishment of an International 
Legislative Drafting Bureau.2, The Committee on the Codification of Inter- 
national Law of the Section on International and Comparative Law of the 
American Bar Association is currently recommending that the General 
Assembly of the United Nations set up a Standing Committee to deal with 
the codification and development of international law; that the Secretariat 
should have a special officer or section working continuously on this prob- 
lem; and that contacts be established with intergovernmental and private 
groups throughout the world with a view to common coéperative effort. It 
is suggested that the proposed Standing Committee should be created at the 
first meeting of the General Assembly with instructions to prepare plans for 
the continuation of the work and to report back to the second meeting of the 
General Assembly. The problem needs to be dealt with as one of urgency 
and of continuing urgency throughout the years. 

It is clearly possibly to categorize the problem in a variety of ways. One 
may for example distinguish on the one hand the clarification and amplifica- 
tion of the traditional body of international law from the principles and rules 
which must be worked out in order to put living flesh on the Charter’s skele- 
ton. Undoubtedly lawyers will continue their semantic discussion of the 
meaning of “ codification,’’ approving or disapproving that process according 
to the selected definition and the definer’s predilections. The objective is to 
supplement the existing body of law governing the relations of states both 
among themselves and, in the light of certain provisions of the Charter and 
of modern trends, with individuals. It would be folly to ignore the implica- 
tions for international law as traditionally conceived, of the establishment of 
a commission for the promotion of human rights which is required by Article 
68 of the Charter, taking into account the general background of the discus- 
sions at San Francisco which led to the insertion of that provision and the 
reiterated references to ‘human rights” and “‘fundamental freedoms.”’ 

The explosion over Hiroshima on August 6 loosened the bolts which held 
together the basic thinking in the social sciences. Do we know yet whether 
the foundations have been so weakened that we must start to build an en- 
tirely new conceptual structure? The physical scientists of the United 


1 As per Mr. Justice Cardozo in New Jersey v. Delaware, 1934, 291 U. S. 361. 
2C. W. Jenks, ‘‘The Need for an International Legislative Drafting Bureau,” this Jour- 
NAL, Vol. 39 (1945), p. 163. 
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States, aided by scientists from other countries, mustered in a great codpera- 
tive effort, furnished this age with the power which caused the explosion. 
The task of the physical scientists in developing and controlling that power 
will continue. The task of the social scientists, including the international 
lawyers, has begun. They will not have the advantage of magnificently 
organized and directed coéperation inspired by the necessities of war. They 
must have, in its place, the intensive, continuous, and whole-hearted support 
and leadership of the General Assembly of the United Nations, discharging 
its obligations under the Charter and inspired by the necessities of peace. 
Puitie C. Jessup 


THE UNITED NATIONS COMMISSION ON HUMAN RIGHTS 


All Members of the United Nations pledge themselves, in Article 56 of the 
Charter signed at San Francisco, to take both joint and individual action, in 
coéperation with the United Nations organization, to bring about universal 
respect for, and observance of, human rights and certain fundamental free- 
doms for all without distinction as to race, sex, language, or religion. The 
Charter contains no enumeration of the human rights and fundamental free- 
doms of which the Members constitute themselves the champions. It is 
sufficiently understood, however, that these rights and freedoms include 
those which have been guaranteed by bills of rights and other constitutional 
instruments in the democratic nations; for example, to paraphrase a part of 
Dr. Lauterpacht’s draft of an international bill of the rights of man, freedom 
from arbitrary arrest and detention, freedom of religion, freedom of speech 
and expression of opinion in writing, freedom of association and assembly, 
freedom from violation of the sanctity of the home and the secrecy of cor- 
respondence, and freedom from discrimination on account of religion, race, 
color, language, or political creed. The responsibility placed upon the 
United Nations for the effective promotion of the universal observance of 
these and other fundamental freedoms is to be discharged, according to 
Articles 60 and 68 of the Charter, by the General Assembly, by the Eco- 
nomic and Social Council, and by a Commission on Human Rights. The 
nature and scope of the joint and separate action to be taken by the Mem- 
bers in coéperation with the designated agencies of the Organization are left 
for determination by events or by subsequent agreements. 

The significance of the provisions cited and of the complementary provi- 
sions in Articles 1, 13, 55, 62, and 76 of the Charter is to be appraised in the 
light of the fact that one of the major objects of the Allies in World War II 
was declared by Mr. Churchill to be “‘the enthronement of human rights”’ 
and the fact that the provision in Article 68 for the establishment of the 
Commission on Human Rights was hailed by Mr. Stettinius, in his report to 
the President, as ‘‘a promise from this generation to generations yet unborn 
that this war, fought in the cause of freedom, will not have been fought in 
vain.” No less pertinent, however, is the general principle, laid down in 
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Article 2 of the Charter, that the United Nations has no constitutional author- 
ity ‘‘to intervene in matters which are essentially within the jurisdiction of 
any state.’’ It has been officially declared that the pledge of codperation 
with the Organization by joint and separate action in furtherance of respect 
for human rights and fundamental freedoms is to be fulfilled by Members of 
the United Nations ‘‘ without infringing upon their right to order their na- 
tional affairs according to their own best ability, in their own way, and in 
accordance with their own political and economic institutions and processes.”’ 
It is evident that the enthronement of the fundamenta! freedoms to which 
Mr. Churchill aspired has not yet been accomplished and that, again in the 
words of Mr. Stettinius, ‘Shard work extending over many years, careful 
studies, and long-range planning will be necessary to attain these freedoms 
throughout the world and to make them secure.”’ 

Hard work, careful studies, and long-range planning by the Commission 
on Human Rights will doubtless be necessary, but they will certainly not be 
sufficient, of themselves, to bring about universal observance of the funda- 
mental freedoms. The major assignment of the Commission is to provide 
effective leadership in building up a system of international codéperation by 
sovereign States which may insist inopportunely upon their right ‘‘to order 
their national affairs . . . in their own way.’”’ The Commission, with the 
support of the Economic and Social Council, will have to work out methods 
of procedure, acceptable to the sovereign States, for obtaining information as 
to the manner in which the fundamental freedoms are observed in each of 
the States. It will have to find some way of making recommendations 
directly to the States as to action to be taken by them in concrete cases. 
The members of the Commission cannot be mere experts in the technique of 
humanitarian endeavor. They should be, in the words of Dr. Lauterpacht, 
‘‘independent persons of the highest distinction.’”’ With high statesmanship 
and adroit diplomacy, they may be able, with no sanction other than that of 
public opinion, to lead the United Nations into effective codperation toward 
universal observance of human rights and fundamental freedoms. 

EpGar TURLINGTON 


THE INTER-AMERICAN SYSTEM AND THE UNITED NATIONS ORGANIZATION 


The recent Inter-American Conference at Mexico City created a proce- 
dure and set in motion a machinery ! which will make it possible for the 9th 
International Conference of American States, to be held at Bogota in 1946, 
to complete a total and definitive reorganization of the Inter-American Sys- 
tem. This reorganization problem, apart from its technical and purely 
Inter-American aspect,’ involves also the further problem of fitting this 


1 Inter-American Conference on Problems of War and Peace, Mexico City, 1945. Final Act, 
Washington, 1945, Resolution IX, pp. 44-48. 

2 On this aspect of the reorganization problem see this writer’s comment in this JOURNAL, 
Vol. 39 (1945), pp. 527-533. 
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reorganized system into the new world-wide international system, the 
Charter of which has now been drafted by the United Nations Conference 
held at San Francisco. It is with this second aspect of the reorganization 
problem that this comment will deal. 

The problem of universal as against regional or continental international 
organization has been much discussed recently,’ mostly in connection with 
Art. X XI of the Covenant of the League, and various opinions have been 
put forward. ‘This writer believes in the necessity of a universal interna- 
tional organization; but universalism does not exclude regionalism, provided 
that the regional organizations are created for purposes appropriate for re- 
gional action and that they are not inconsistent with the norms and princi- 
ples of the universal organization and are integrated with it. 

The first Pan Americanism, that of Bolivar, covered only Spanish Amer- 
ica, was regional, political in essence, and yet universalistic in outlook. The 
United States, on the other hand, followed a policy of continental isolation, 
as far as politics are concerned. This is the difference which Latin Ameri- 
cans mean, when they contrast ‘‘bolivarianismo”’ and “‘monroismo.”’ 

The present Pan Americanism, created largely at the initiative of the 
United States, came into being as a strictly continental, essentially non- 
political, somewhat loose system of inter-American coéperation, restricted, 
as far as peaceful settlement of international conflicts is concerned, to Inter- 
American conflicts, trying to avoid the interference with Inter-American 
affairs by European Powers. 

This did not exclude the coéperation with the Hague Conferences of 1899 
and 1907. Latin Americans have at all Pan American Conferences since 
1899 asserted their universalistic outlook and insisted on their strong ties 
with Europe. But the representatives of this country too disclaimed any 
idea of hemispheric isolation. 

The problem of universalism vs. regionalism did not become acute as long 
as there was no universal international organization. But in 1920 the 
League of Nations was created, essentially on the principle of universalism, 
mentioning the regional problem only in the extremely ambiguous Art. 
XXI of the Covenant. The fact that the United States never became a 
member, whereas all Latin American Republics were, at least at one time, 
members, made the problem of relations between the Inter-American System 
and the League more difficult; especially as Latin America entered the 
League, from enthusiasm and universalism, it is true, but also with the po- 
litical motive to enhance Latin American prestige on the international stage 
and to balance Washington with Geneva, to use the League sometimes as a 
sounding board against ‘‘el imperialismo yanqui.”’ 

Art. X XI of the Covenant could not, obviously, serve as a basis for a re- 

3 Q. Stefanovici, Le régionalisme en droit international public, Paris, 1935; José Ramon de 


Orie y Arregui, Le régionalisme dans organisation internationale, in Hague Academy of 
International Law, Recueil des Cours, 1935, Tome III, pp. 7-94. 
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gional decentralization of the League; ‘ there is not the slightest doubt that 
the Inter-American System of 1920-1939 was on a plane of full parity with 
the League, an organization absolutely independent vis-d-vis Geneva.* 
But the problem of universalism and regionalism led to difficulties even in 
non-political matters, as was seen especially at the Montevideo Conference 
1933. Were some of the Pan American activities really apt for regional 
action? The Pan American trade mark system is a failure. What about 
Pan American attempts at regulating copyright and patents? The codifica- 
tion of international law is certainly a universal task; as a Pan American task 
it must be restricted to the codification of Inter-American international law, 
i.e. to the particular international law, binding on the American Republics 
within the framework of general international law. America cannot legis- 
late for the world by treaties inter se, as the rejection of the ‘‘ Declaration of 
Panama”’ 1939 by all the belligerents of both the camps has clearly shown. 

Still more difficult problems arose in the political field. The contradic- 
tion between Art. XVI of the Covenant and the neutrality policy of the 
United States made many treaties, especially at the Buenos Aires Confer- 
ence 1936, with their saving clause in favor of Art. XVI, of highly doubtful 
value. The existence of two sets of peace-machinery made it possible for the 
belligerents in the Chaco War to play one system against the other, with the 
result that the war continued. 

It was in the ’thirties that the problem of the relations between Pan 
America and the League began to be studied here and in Geneva. A first 
school of thought, led by Alvarez,* wanted to integrate Pan America with the 
League, by decentralizing the League on a continental basis. A second 
school of thought wanted to make Pan America completely independent, 
by transforming the Inter-American System into a full-fledged American 
League of Nations.? Both ideas found strong opposition. Thus, since 


40. Géppert, Der Vélkerbund, Stuttgart, 1938, p. 57. 

5 J. M. Yepes and Pereira da Silva, Commentaire théorique et pratique du Pacte de la Soci‘té 
des Nations et des Statuts de ’ Union Pan Ameéricaine, Paris, 1934, Vol. I, p. 49. 

6 Al. Alvarez, La reforme du Pacte sur des bases continentales et régionales, Rapport a la V* 
Session de ? Union Juridique Internationale, Paris, 1926. 

7 Balt. Brum, Estatutos de la Asociacién de los paises americanos. Anteproyecto del senor 
Presidente de la Repiblica. Boletin del Ministerio de Relaciones Exteriores, Montevideo, 
February, 1923, pp. 174-195. Juan A. Buero, ‘‘The association of American Republics,” 
in Inter-American, February, 1924, pp. 209-218. Ecuador, Ministerio de Relaciones Ex- 
teriores, La liga de naciones americanas (postulados ecuadorianos), Quito, 1926. J. M. 
Yepes, La Société des Nations Américaine, Paris, 1936. Ric. J. Alfaro, ‘An American League 
of Nations” in World Affairs, September, 1938, pp. 158-165; Raul d’Ega, ‘‘The pros and 
cons in regard to an Inter-American League of Nations,” in same, pp. 166-170. Colombia, 
Ministerio de Relaciones Exteriores, Proyecto de tratado sobre la creacién de una Asociacwn 
de naciones americanas, y exposicién de motivos, Bogoté, 1938. See the corresponding dis- 
cussions and resolutions of the Montevideo (1933), Buenos Aires (1936), and Lima (1938) 
Conferences. See also John P. Humphrey, The Inter-American System. A Canadian View, 
Toronto, 1942, pp. 227-254. Margaret Ball, The Problem of Inter-American Organization, 
Stanford, 1944, pp. 66-73. W. Meyer-Lindenberg, El procedimiento inter-americano para 
consolidar la paz, Bogotdé. 1941, pp. 152-158. 
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1933, a third school of thought, in favor of maintaining the independence of 
both the organizations, but establishing close coéperation between them,® 
prevailed. 

But the Report ° of the Governing Board of the PAU to the Lima Confer- 
ence, while recommending coéperation with the League in non-political 
fields, pointed out that a political codperation with the League would only 
be possible through a radical reformation of the Inter-American System. 
The corresponding Resolution of the Lima Conference, therefore, recom- 
mended only close coéperation with the League in non-political fields, 
“within the limits imposed by their organic statutes and without affecting 
the integrity of the international organization of the 21 American Republics.”’ 
The Panama Consultative Meeting 1939 declared that ‘“‘the Inter-American 
System is not founded on any spirit of isolation, that the Inter-American 
principles are free from any selfish purpose of isolation, but are inspired by a 
deep sense of universal coéperation.”’ !° 

But the question was always only one of coéperation between two inde- 
pendent organizations; even in 1943 the Executive Committee on Post-War 
Problems of the Governing Board ' did not gofarther. The Inter-American 
System was reshaped, but even the Havana Convention, 1940, and the Act of 
Chapultepec,” 1945, foresee independent Pan American action. 

In the meantime two interesting experiments in Inter-American activities 
as regional activities of League of Nations organs had been carried out: 
first, the American Conferences of National Committees of Intellectual Co- 


operation (Santiago, January, 1939; Havana, November, 1941), which are 
national committees of the Paris Institute of Intellectual Coéperation, a 
League organ, and also collaborate with the Division of Intellectual Co- 
operation of the PAU; second, still more important, the Labor Conferences 
of American States 4 (Santiago, 1936; Havana, 1939) as regional conferences 


8 See Resolutions IT (Montevideo 1933), X XTX (Buenos Aires, 1936), XLI (Lima, 1938). 
L. of N. XVth Assembly (1934), Plenary Sessions, p. 48; XVIth Assembly (1935), First 
Commission, pp. 63-67, 79, 93-95; Pl. 8, pp. 95, 127. Also F. J. Urrutia, L’oeuvre de la 
Société des Nations dans ses rapports avec le programme de la 7e Conférence Internationale 
Américaine, Geneva, 1933. J. M. Yepes in Recueil des Cours, 1934, Tome I, pp. 115-137 
and in Revue Sottile (Geneva), Vol. XII (1934), pp. 295-300. Friede in Zeitschrift fur 
ausldndisches éffentliches und V élkerrecht, Berlin, Bd. VI (1936), pp. 122-124. J. G. Guer- 
rero, L’Union Pan Américaine et la Société des Nations, Leyden, 1937. 

®°Octava Conferencia Internacional Americana. Diario de Sesiones, Lima, 1939, pp. 
129-132. 

10 “The Americas in developing their organization have in no sense adopted a policy of 
continental isolation, there is nothing in their regional organization that is inconsistent with 
world organization’’: W. Kelchner, ‘‘The relations of the Union of American Republics to 
world organization,” in Department of State Bulletin, Vol. II, No. 30 (January 20, 1940), 
p. 62. 

The Basic Principles of the Inter-American System, PAU, Washington, 1943, p. 11. 

2 Final Act (as cited in note 1), Res. VIII, pp. 40-44. 

'S Revista Peruana de Derecho Internacional, Vol. III, No. 3 (1943), pp. 15-31. 

' Res. XXIII of the Montevideo Conference 1933 had envisaged the formation of an Inter- 
American Labor Institute with headquarters in Buenos Aires. On the Labor Conferences 
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of the International Labor Organization (Geneva, now Montreal). Also the 
Inter-American Committee on Social Security * is within the framework of 
the International Labor Organization. 

The pledge of the ‘“‘Big Three” at their Moscow Conference to set up a 
universal international organization made the problem of its relation to the 
Inter-American System very real. This was recognized by the Executive 
Committee on Post-War Problems of the Governing Board; in its ‘‘ Observa- 
tions and Suggestions”’ '* the Committee states this problem, but adds that 
“until the details of the world organization are more clearly revealed, it will 
be difficult to determine just what these relations will be.”’ The Report 
underlines American interest in the form the new organization will take, ex- 
pects that it will be based on the principles of the Inter-American System, 
especially on ‘‘the absolute juridical equality of all states, large and small,”’ 
takes it for granted that the Inter-American System will continue to func- 
tion and suggests the calling of a new Consultative Meeting, at which the 
American governments should ‘express their collective view on the funda- 
mental principles that should underlie the establishment of a general inter- 
national organization” and ‘‘set forth the bases of the relations that should 
exist between the Inter-American and the world organization.” 

These suggestions were not followed, no Consultative Meeting was called; 
the Dumbarton Oaks Proposals were only the product of the ‘“‘ Big Three” 
and China, the ‘“‘sponsoring Powers” of the later Conference at San Fran- 
cisco, and they were, of course, in decisive points very different, to say the 
least, from the basic principles of the Inter-American System. 

Consultations with the Latin American Republics on the Proposals were, 
in consequence of the tension between this country and Argentina, carried 
on wholly outside of the Inter-American System, under which Argentina 
could not have been legally excluded. They took the form of meetings " 
on the diplomatic level, held at Blair House, not at the PAU, between the 
American Secretary of State and the diplomatic representatives of 19 Amer- 
ican Republics. A ‘‘Committee of Coérdination,’’ not a Pan American or- 
gan, with Ambassador Carlos Martins of Brazil as Chairman, presented ‘‘a 
report summarizing the views expressed by the American Republics regard- 
ing the Dumbarton Oaks Proposals.’’ By January, 1945, the Mexico City 
Conference, not a Consultative Meeting within the Inter-American System, 


of American States see The International Labour Code, 1939, Montreal, 1941, Appendix V, 
pp. 811-847; further: International Labour Review, Vol. XXV, pp. 733-741. 

46 Inter-American Conference on Social Security, Santiago, September 10-16, 1942. 
See International Labour Review, Voi. XLVI (1942), pp. 661-691; C. W. Jenks in this 
JouRNAL, Vol. 37 (1943), pp. 120-126. 

18 Pan American Postwar Organization, Washington, 1944, pp. 24-27. 

17 Meetings of October 26, 1944: Department of State Bulletin, Vol. XI, No. 279 (October 
29, 1944), p. 525, of November 9, 1944: the same, No. 281 (November 12, 1944), and of 
December 29, 1944: the same, No. 288 (December 31, 1944) p. 849. 
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but a diplomatic conference of the “American governments collaborating in 
the war”’ was called. 

By that time many comments on the Dumbarton Oaks Proposals, 
critiques, and proposed amendments had been sent to Washington by 
Brazil, Chile, Costa Rica, Guatemala, Haiti, Mexico, Panama, Uruguay and 
Venezuela,'* as well as by the Inter-American Juridical Committee at Rio de 
Janeiro.}® 

We are here not concerned with the Latin American comments and pro- 
posals, regarding the Proposals in general, but only with those which deal 
with the relations between the new international organization and the 
Inter-American System. In this respect the Proposals*® contain much more 
detailed norms than Art. X XI of the Covenant,”! but deal exclusively with 
the maintenance of peace and security. As to these ‘‘security”’ aspects, 
the Proposals declare regional arrangements or agencies compatible with the 
general system, prescribe that “‘the Security Council should encourage set- 
tlement of disputes through such regional arrangements” and should ‘‘ where 
appropriate, utilize such arrangements for enforcement action under its 
authority,’’ provided they fulfill four basic conditions: 1) these regional agen- 
cies must deal with matters “‘appropriate for regional action’’; 2) they and 
their activities must be consistent with the purposes and principles of the 
Organization; 3) they must keep the Security Council at all times fully in- 
formed; and 4) ‘‘ No enforcement action should be taken by regional agencies 
without the authorization of the Security Council.” 

There is here no longer the question of codperation, but of integration and 
subordination; Latin Americans were further preoccupied with the effects 
of the veto right of the permanent members of the Security Council, as laid 
down by the Yalta Conference. Comments by Latin America, presented 
already prior to the Mexico City Conference, made it clear that they wanted 
the Security Council to abstain from any intervention, if proceedings of re- 
gional settlement are in progress, to intervene only if such problems endanger 
the peace in more than one regional group. It was recognized in this coun- 
try also that “the question of the relations of the Inter-American System 
with the general organization will require the most careful and thorough 
consideration.” 

Resolution IX of the Mexico City Conference, dealing with the reorgan- 
ization of the Inter-American System, mentioned this problem only once. 

In the second Commission of the Mexico City Conference, dealing with 

‘8 See Handbook for the use of delegates (prepared for the Mexico City Conference by the 
PAU), Washington, 1945, pp. 107-164. 19 The same, pp. 165-201. 

20 Chapter VIII, Section C — Regional Arrangements, paragraphs 1-3. 

*1See H. Kelsen, ‘‘The Old and the New League,” in this JouRNAL, Vol. 39 (1945), pp. 
78-79. Herbert Wright, ‘‘The Dumbarton Oaks Proposals and the League of Nations 
Covenant,” in Sen. Doc. No. 33, 79th Cong., Ist session, Washington, 1945, pp. 29-31. 

2D. V. Sandifer, ‘‘ Regional aspects of the Dumbarton Oaks Proposals,’’ in Department of 
State Bulletin, Vol. XII, No. 292 (January 28, 1945), pp. 145-147. 
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the Dumbarton Oaks Proposals, a Report by the Venezuelan Foreign Minis- 
ter Parra-Pérez, Chairman of the corresponding Sub-Committee, compiled 
the opinions expressed by 15 Latin American delegations on the Pro- 
posals. The American delegation found itself in the dilemma * of wishing to 
strengthen the Inter-American System and, at the same time, not to en- 
danger the Proposals, not to weaken the universal competence of the Se- 
curity Council; as one of the Powers having produced the Proposals, as a 
sponsoring Power and host of the impending San Francisco Conference this 
country stood closely identified with the Proposals especially as it was not 
known how far the U.S.S.R. would be willing to accept amendments. But, 
on the proposal of Mexico, a diplomatic solution was found, embodied in 
Resolution XX X,*4 which listed seven points as to amendments on which 
the Latin American states were agreed, resolved that these points be trans- 
mitted to the four Powers represented at Dumbarton Oaks and to all states 
invited to the San Francisco Conference, and specifically retained full liberty 
of presenting their view-points to the Conference at San Francisco. This 
Resolution was adopted unanimously, i.e. with the concurrence of the United 
States, but without committing this country to support Latin American 
amendments at San Francisco. 

The difficulty of relating the Inter-American System to the United Na- 
tions system was enhanced by the adoption of the ‘‘ Act of Chapultepec.” 
Assistant Secretary of State Rockefeller asserted ‘‘that there is no conflict 
in principle or purpose between the Act of Chapultepec and the Dumbarton 
Oaks Proposals.’’*> True, Part III of Resolution VIII stated expressly that 
the Act of Chapultepec deals with matters appropriate for regional action 
within this hemisphere and shall be consistent with the purposes and princi- 
ples of the general international organization, when established. But it 
contains nothing about the crucial condition of the Proposals, namely the 
necessity of previous authorization by the Security Council, complicated by 
the problems of the veto right of the permanent members. 

The Latin American point of view as to the independence of the Act ot 
Chapultepec was also endorsed in this country, e.g. by the Recommendation 
of the American Bar Association, in April, 1945. 

The dilemma of the Mexico City Conference, only ‘‘diplomatically’”’ 
solved, naturally had to come up again at the United Nations Conference on 
International Organization, held at San Francisco from April 25 to June 26, 
1945. The Latin American wish to take the Act of Chapultepec out from 
supervision by the Security Council led to one of the “crises” of the Con- 


23 “°The U. S., because of its relationship to the Dumbarton Oaks Proposals, did not and 
could not appropriately join with the other participants in the Conference in recommending 
the suggested changes’: Dana G. Munro, Department of State Bulletin, Vol. XII, No. 391 
(April 1, 1945), p. 529. *4 Final Act, pp. 73-75. 

35 Department of State Bulletin, Vol. XII, No. 303 (April 15, 1945), p. 677. 

76 American Bar Association Journal, May, 1945, p. 228. 
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ference, lasting approximately from May 5 to May 21. The dilemma was 
how to keep Pan America strong and not to weaken the Security Council, 
especially as in the meantime the Pan Arab League had entered the scene; if 
the authority of the Security Council is upheld, cannot the veto, e.g. by 
Russia, nullify the Act of Chapultepec? Is such European interference with 
an Inter-American conflict desirable and in harmony with the Monroe Doc- 
trine? Or can Pan America go along, without asking the authorization of 
the Security Council, on the theory that if the Security Council should do 
something against this defiance of its authority the United States can veto 
such action? 

A number of proposals were made. On May 8, 1945, the United States 
proposed 2? not to forbid the Security Council, as Latin Americans wanted, to 
deal with their disputes, but to obtain the authorization of the Security 
Council for the Inter-American System to deal with its own disputes. 
Later Australia offered a formula.?* Latin Americans saw a danger not only 
in the exercise of the veto, but also in simple lack of action by the Security 
Council. The movement toward a solution was started by the American 
proposal of May 12,** trying to combine the Act of Chapultepec and the uni- 
versal authority of the Security Council by resort to the “inherent right of 
self-defense’’ of the American countries. Latin American resistance was 
overcome by the offer of the President of the United States to negotiate a 
post-war treaty on the lines of the Act of Chapultepec. On May 15, 1945, 
the United States could offer the following amendment: ‘ Nothing in this 
Charter shall abridge the inherent right of self-defense of nations to take 
action, individually or collectively, against any armed attack, if the Security 
Council does not act to maintain international peace and security.’ *° 
Against this formula Russia had some objections,*! but finally accord with 
her was reached. 

The Charter of the United Nations Organization® (UN) deals with 
“Regional Arrangements” in Chapter VIII, Articles 52-54. Apart from 
exceptions concerning regional arrangements against enemy states, which 
are not of interest here, the text is nearly identical with the Dumbarton 
Oaks Proposals.** New only is Art. 52, Par. 2, according to which members, 
entering into such regional arrangements shall ‘make every effort to achieve 


27 The New York Times, May 9, 1945, p. 1. 28 The same, May 10, 1945, p. 13. 

9 May 13, 1945, p. 1. 50 May 16, 1945, pp. 1, 14. 31 May 20, 1945, pp. 1, 22. 

2 May 21, 1945, pp. 1, 10. Department of State Bulletin, Vol. XII, No. 309 (May 27, 
1945), pp. 949-950. 

% New York Times, June 27, 1945, pp. 12, 13; Department of State, Conference Series 74, 
Washington, 1945. The Charter is now reprinted in Depariment of State Bulletin, Vol. 
XII, No. 313 (June 24, 1945), pp. 1119-1134, in this JourNnaL, Vol. 39 (1945), Supple- 
ment, pp. 190-210, and in American Bar Association Journal, August, 1945, pp. 388-399. 

“UN, Art. 52, Par. 1 reproduces the Proposals, Sec. C, Par. 1, first sentence; Art 53, 
Par, 2 reproduces Sec. C, Par. 2, second sentence; Art. 53 reproduces Sec. C, Par. 2; Art 54 
reproduces Sec. C, Par. 3. 
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peaceful settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security Council,” 
although Art. 52, Par. 4 states, that this ‘‘in no way impairs the application 
of Arts. 34 and 35.” Thus the right of the Security Council to investigate 
any dispute or situation, and the right of any member to bring such dispute 
to the attention of the Security Council or of the General Assembly is pre- 
served, yet American States are left free to bring Inter-American disputes 
first before the Inter-American agencies. Chapter VI, Art. 33, adds ‘‘resort 
to regional agencies or arrangements’’—an addition compared with the 
Dumbarton Oaks Proposals—to the means by which parties to any dispute, 
likely to endanger the maintenance of international peace, shall seek a peace- 
ful solution. Under Art. 37 the parties are only bound to refer the dispute to 
the Security Council, if they fail to settle the dispute by resort to regional 
agencies. Art. 51 * finally embodies the negotiations, concerning the com- 
bination between the universal authority of the Security Council and Pan 
American action under the Act of Chapultepec, which is not specifically 
mentioned—a concession to British objections. 

The problem of fitting the Inter-American System into the UN was re- 
stricted at Mexico City and at San Francisco nearly exclusively to the 
‘“‘security aspect.’’ But there remains a vast problem of integration in many 
other respects.** Will, e.g., the Inter-American Defense Board*’? become 
a regional sub-committee of the Military Staff Committee of the UN?*$ 
Will the Inter-American Economie and Social Council ** become a regional 
organ of the UN Economie and Social Council? 4° What about the rela- 
tions between the PAU and the UN Secretariat, between the Division of 
intellectual Coéperation of the PAU and a corresponding world organization 


3 UN, Art. 51: ‘‘Nothing in the present charter shall impair the inherent right of indi- 
vidual or collective self-defense, if an armed attack occurs against a member of the organ- 
ization, until the Security Council has taken the measures necessary to maintain interna- 
tional peace and security. Measures taken by members in the exercise of this right of self- 
defense shall be immediately reported to the Security Council and shall not in any way affect 
the authority and responsibility of the Security Council under the present charter to take at 
anytime such action as it may deem necessary in order to maintain or restore international 
peace and security.” 

6 In favor of complete integration already was the Report of the Inter-American Juridical 
Committee, cited in note 19; equally Sandifer, cited in note 22, at p. 146; also F. Tannen- 
baum, “The Future of the Inter-American System,” in Pol. Sci. Quarterly, Vol. XX XIX, 
1945, at p. 418. 

37 Created by Resolution XX XIX of the Third Consultative Meeting at Rio de Janeiro 
1942; provisionally upheld by Resolution IX, point 6, of the Mexico City Conference, 1945; 

tes. IV of this Conference recommends the early establishment of a Permanent Inter- 
American Military Organism. 

38 UN, Art. 47, Par. 4. 

39 Set up provisionally by Res. IX, point 7, of the Mexico City Conference: to be organized 
permanently by the Bogota Conference, 1946. 

‘© UNO, Chapter X, Arts. 61-72. The UN Charter, apart from “regional agencies” 
speaks of ‘“‘specialized agencies” (Arts. 57, 63, 70), ‘‘having wide international responsibili- 
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of the UN, between the Pan American Sanitary Bureau and a world health 
body, and many other problems? * 

The reorganization of the Inter-American System, which has, according to 
Resolution IX of the Mexico City Conference, to be prepared by the Gov- 
erning Board of the PAU, and to be carried out by the Conference at Bogoté, 
in 1946, involves, therefore, many complicated problems concerning the 
integration of the reorganized Inter-American System with the new United 
Nations Organization. 

Joser L. Kunz 


THE CHARTER AND THE CONSTITUTION 


A serious question of constitutional law is involved in the implementation 
of the San Francisco Charter by the United States. Assuming that the 
Potsdam agreement does not make the San Francisco Charter academic, the 
Charter provides in Article 43 that all members of the United Nations shall 
‘“‘undertake to make available to the Security Council, on its call and in ac- 
cordance with a special agreement or agreements, armed forces, . . . neces- 
sary for the purpose of maintaining international peace and security.”’ Asa 
corollary, Article 45 provides that all members ‘“‘shall hold immediately 


available national air-force contingents for combined international enforce- 
ment action.” ! 
A question was raised during the Senate debate in July, and since then, as 


to who can speak for the United States and whether these agreements with 
the Security Council would have to take the form of treaties, requiring the 
Constitutional approval of two-thirds of the Senate, or whether the agree- 
ments must be made by Congress as a whole, voting by simple majority. 
Some opinion has also been expressed that the President alone could make 
such an agreement without Congress—at least so far as concerns the use of 
the limited quota.2_ The President is supposed to have sent a cable from 


ites in economic, social, cultural, educational, health and related fields,’ which ‘‘shall be 
brought into relationship with the UN.” The “Interim Agreement,’’ adopted by the San 
Francisco Conference (The New York Times, June 27, 1945, p. 14), gives to the Preparatory 
Commission of the UN in London also (Point 4, D) the task of ‘‘examining the problems in- 
volved in the establishment of the relationship between specialized intergovernmental or- 
ganizations and agencies and the organization.” 

1 Walter R. Sharp, ‘The Inter-American System and the United Nations, in Foreign 
Affairs, Vol. XXIII (1945), pp. 450-464. 


1 Tt is presumed that this does not conflict with Article 24, by which all members of the 
United Nations confer on the Security Council “primary responsibility for the maintenance 
of international peace and security,”’ and agree that the Council ‘‘acts on their behalf.” 

2 See Edward S. Corwin, Cong. Rec., August 1, 1945, Appendix, pp. A3994-3998, who, on 
the authority of the Lend-Lease Act of March 11, 1941, concludes that the Congress can 
delegate its war-making powers to the President. We may doubt the legality of the Lend- 
Lease Act in international law and this construction as a matter of Constitutional law. 
Congress cannot delegate its war-declaring or war-making power. Senator Vandenberg 
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Potsdam announcing his intention to ‘‘submit’”’ any and all agreements of 
this nature to a majority vote of both Houses.’ 

Before these questions can be intelligently discussed certain assumptions 
of fact must be made. Since it is agreed that no international police force 
has been established, each nation’s quota, as agreed upon, must retain its 
own national identity in the combined forces. Thus the United States 
quota will operate under its own flag, its own officers, its own uniforms, be 
subject to American orders of the Commander-in-Chief of the Army and 
Navy, and engage the responsibility of the United States. When, then, it 
engages in any belligerent action against a proclaimed “aggressor’’—all 
preliminary conditions for such action being assumed to have taken place 
the United States is involved. If it bombs or shoots up that nation’s in- 
habitants, it is hard to see how the conclusion can be avoided that this is an 
act of war and the United States is at war, even if the “aggressor”’ fails to 
resist. And if he does resist, it is hard to see how the number of troops en- 
gaged can be limited to a specific quota. The use of the limited quota 
commits the nation. The imposition of the national will on a resisting na- 
tion is now involved, with all its consequences. The same is true of the ap- 
plication of sanctions, a hostile measure which can be equally harmful, if not 
so violent. To escape this conclusion by calling the imposition “peace en- 
forcement” or any other pleasant name does not alter the fact that it is an 
act of war. This effort to assign to the armed action of the United States 
some name other than “‘act of war” or a ‘‘state of war”’ is the crux of the de- 
bate whether to give the President and his delegate the unreviewable power 
to dispose as he wishes of the limited quota, with report to Congress, whereas 
the employment of additional forces is admittedly an ‘‘act of war’’ requiring 
the consent of Congress. That the use of the limited quota, probably 5,000 
at least in number, is the crucial test of United States committal to war is 
not universally appreciated. 

It has been said that since the President can use the armed forces of the 
United States for the protection of American citizens abroad, it follows that 
he can make these agreements or give his consent thereto without the con- 
sent of Congress or the Senate. His action in landing troops for the protec- 
tion of American citizens, described by J. Reuben Clark, Jr., Ellsworth, 
Offutt, and others,‘ is limited to small, backward or weak countries, where 
the American citizen or his property is in immediate danger or where the 


seems to share Mr. Corwin’s view. The ‘‘destroyer deal” (1940) and the armed occupation 
of Iceland and Greenland (1941) cannot be explained legally. As acts of war, they needed 
the assent of Congress. For the ‘‘destroyer deal” this was inferentially given in 1941. 

3 Tt is uncertain whether this commitment includes only the original agreement or subse- 
quent agreements as to how and where the quota shall be used. The Security Council has 
power to decree other acts of war, like sanctions, blockades, etc. 

4 See the list of American interventions (about 150) and a consideration of the Constitu- 
tional questions here under discussion in James G. Rogers, World Policing and the Constitu- 
tion, Boston, 1945, pp. 123. See also, on the practical impossibility of an international 
police force, Fred Rodell in Time, Sept. 13, 1943, pp. 105-108. 
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intervention is assented to, where small forces are involved, and where the 
activity could not possibly lead to war.’ If the President even faintly sus- 
pects that intervention might lead to war, it is his duty, as President Wilson 
undertook in the Vera Cruz expedition of 1914 against Mexico, to obtain the 
consent of Congress for his proposed enterprise. Nor is the President here 
engaged in the administrative task of ‘‘executing the laws” or “‘carrying 
out’’ a treaty. 

If it is contended, following the McClure school of thought, that the 
President can make an executive agreement with the Council or that he can 
use the armed forces in his discretion, the answer is that he has declined to 
abuse his powers in this way, that this is outside the function of the inde- 
pendent executive agreement, and that he could only make an agreement 
after Congress has voted and directed him to carry out the resolution of Con- 
gress. If he undertakes to make the agreement first, he can only “‘submit”’ 
it to the Senate as a treaty. There is no Constitutional provision for the 
“submission’’ of his executive agreement for the approval of Congress, so 
that we must construe his cable as meaning not that he would undertake to 
make an agreement subject to the approval of Congress, but that he would 
leave the whole matter to the disposition and determination of the Congress. 
This limitation need not extend to the President’s power to name the United 
States delegate on the Security Council, as Senator Connally is understood to 
have suggested, but it would be strange to insist on exclusive presidential 
power to name so important a diplomatic officer without Senate approval, 
when all other principal diplomatic officers and members of the Cabinet must 
be so named. Nor does it seem feasible to limit Congress to the authoriza- 
tion of any excess over the quota, with designation of use, etc. As already 
observed, the limited quota and its use commits the nation irrevocably, so 
that Congress must retain full control over all aspects of its size and em- 
ployment from the very beginning. 

‘It is impossible to reach agreement on all the instances in which American troops have 
been landed abroad for the protection of American citizens. Clark lists some thirty non- 
American interventions before 1911, mostly in the weak countries of Asia and the Pacific 
Islands. He lists forty-three interventions in China from 1911 to 1933. Most of the other 
interventions (about seventy) occurred in the Caribbean countries and Central America. 
The interventions were occasioned mostly by local disorders, revolutions, supervising elec- 
tions, offenses against American citizens (and therefore punitive in nature), the pursuit of 
pirates and slavers, at the request of the local government, under extraterritoriality or other 
treaty, a mere demonstration of force, and a variety of other occasions. The number of 
troops was usually very few, under 100, although about 5,000 were involved in the Boxer 
troubles in China, and the legation guards in Peking and elsewhere numbered about 1,000 
men. When the troops exceeded about 100 in number, the consent of Congress will often 
be found. Only the interventions in China and a few of those in the Caribbean lasted more 
than a few days. None of the interventions conducted at Presidential initiative were ex- 
pected to lead to war, though some authorized by Congress led to a war or an analogous 
status. We are not now discussing rebellion or invasion, where the President can use the 
armed forces to defend the nation without the preliminary consent of Congress. Nor could 
we decline an undeclared war. Congress usually ‘‘recognizes’”’ the existence of a state of 
war, thus throwing the onus of starting war on the other party. 
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That brings us to the question whether Congress or the Senate should vote 
the use of American troops and to the further question who determines the 
occasion, place and magnitude of the American forces to be used. Is it the 
delegate or the President, the Congress or the treaty-making power, i.e., the 
President plus two-thirds of the Senate? While there has been an opinion 
to the effect that after the agreement is made providing for the American 
quota—in which the President indicates the Congress will share—the de- 
termination of the use of the quota is the Security Council’s alone, in which 
the American delegate, however he receives his national instructions, has a 
single vote. If this were true, national sovereignty would vest in the Se- 
curity Council, since it could vote the United States into war, whereas the 
uniform opinion was expressed on the floor of the Senate that the United 
States was not abandoning its sovereignty. Not much credence is given to 
the view of unlimited Presidential or Council power, which seems contrary 
to the representations made by Chairman Connally and other spokesmen of 
the Administration. More weight is attributed to the opinion, expressed by 
Senator Vandenberg and Mr. Dulles, that the agreement or decision governing 
the use of American troops was to be effected by treaty, which means a two- 
thirds vote of the Senate. The Department of State representatives at the 
hearings before the Senate committee failed to challenge this interpretation 
by Mr. Dulles, and it was doubtless trusted by many Senators. It presup- 
poses an underlying Presidential agreement in each instance in which the 
Council votes on the use, probably among others, of American troops. 

The trouble with this construction is a Constitutional one. The Consti- 
tution provides that Congress alone, not the treaty-making power, has the 
power to declare war and make regulations governing the use of the armed 
forces of the United States. Up to 1920 it had been uniformly held and be- 
lieved that a treaty, to be valid, had to conform to the Constitution of the 
United States. In that year, however, the Supreme Court, by Mr. Justice 
Holmes, decided the important case of Missouri v. Holland,’ in which the 
second Migratory Bird Act of 1918 was sustained, on the ground that it 
executed a treaty of 1916 with Canada, a treaty made ‘‘under the authority 
of the United States,”’ thus giving the Congress control over a subject, mi- 
gratory birds, not within the powers conveyed by Article 1, Section 8. 
Since that decision, it has been assumed that a treaty, if otherwise covering 
a matter appropriate for foreign relations, need not necessarily conform to 
the letter of the Constitution, unless prohibited, and that a treaty was like 
a Constitutional amendment. The present issue compels a reéxamination of 
Missouri v. Holland. We find that such delegation of the war-making power 
by treaty might have given pause to Justice Holmes, if it had not in fact 
changed the decision in Missouri v. Holland. We find that Justice Holmes 
said: 


® Geofroy v. Riggs, 1890, 1383 U.S. 258. 7 (1920) :252 U.S. 416. 
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The treaty in question does not contravene any prohibitory words to 
be found in the Constitution. The only question is whether it is for- 
bidden by some invisible radiation from the general terms of the 
Tenth Amendment... .° 


Since the power to declare war, however perfunctory it may have become, 
is expressly reserved to Congress by the Constitution, it may be doubted 
whether a treaty to this effect would be valid. Moreover, it implies that the 
President would first make the agreement and then submit it to the Senate, 
a procedure he has stated he will not follow. 

There remains, therefore, only Congress which has power to bind the 
delegate, and it is believed, unless the form of this government is to be 
changed, that this method must be followed.’ If not, the delegate or the 
President could vote the United States into war, without Congress, and that 
would be contrary to the Constitution. The delegate can perhaps vote in 
the negative without Congress, but, it is believed, hardly in the affirmative. 
A correct procedure—‘‘Constitutional processes’”—must be followed. 
However Congress may be notified of an impending vote in the Security 
Council, it must act before the President is warranted in executing its in- 
struction by communicating with the delegate. The delay is unavoidable. 
No agreement is necessary, but the limitations on size, occasion and place 
of use of American forces must be strictly observed. If the President makes 
an agreement to this effect, tentative at best, he can no longer ‘“‘submit”’ it 
to the House. He is compelled to make it a treaty, which does not suffice. 
At best, it requires implementation by Congress before it is Constitutional. 
Considering the subject in the light of everything that has happened, it 
would seem that an Act of Congress is necessary '° to reconcile the Charter 
with the Constitution of the United States." 

Epwin BorcHARD 

Same, at 433-4. 

* Professor Corwin seems to differ from this opinion, although he finds no precedent in the 
landings abroad of American troops to protect American citizens. 

10 There is a recent disposition to “‘by-pass”’ the treaty-making power when action by 
Congress is necessary to effectuate a policy. This was done in the case of the Panama 
Resolution of 1942-1943, which carried out an undisclosed executive agreement and should 
have been a treaty; see Herbert Briggs, ‘‘Treaties, Executive Agreements, and the Panama 
Joint Resolution of 1943,” in Am. Pol. Sct. Rev., Vol. 37 (1943), p. 686. It was done in 
1944 in the case of UNRRA, when a multilateral executive agreement of 1943 was cast in the 
form of a bill and, after changes by representatives of the Senate and by the Congress, was 
passed by both Houses; see Herbert Briggs, ‘‘The UNRRA Agreement and Congress,” this 
JOURNAL, Vol. 38 (1944), p. 650. It was done in the case of the Bretton Woods Agreement 
in 1945, also cast in the form of a bill, amended in each house, and passed by both Houses: 
Cong. Rec., July 19, 1945, p. 7908, and July 20, 1945, p. 8003. It was done in the resolution 
by which the United States joined the Food and Agricultural Organization: Cong. Rec., 
July 21, 1945, p. 8043. In all these cases a treaty should have preceded the vote of Congress. 

4 See the following two quasi-official statements on American law and policy: 


Senator Fulbright: ‘Within the short space of 5 years this nation has come to rec- 
ognize the utter futility and absurdity of passive detachment from the affairs of the 
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THE EXTENSION OF SOVEREIGN IMMUNITY TO GOVERNMENT-OWNED COMMERCIAL 
CORPORATIONS 

The fact that extensive commercial activities of modern governments are 
so frequently carried on beyond their borders by government-owned corpora- 
tions has resulted in an ever expanding reliance upon sovereign immunity 
when such corporations are sued in foreign courts. This presents a serious 
problem in the administration of justice. The distinction between agencies 
of foreign governments engaged in a public function and those which are 
engaged in purely private commercial transactions has long been recognized. 
While the definition of these purposes is sometimes difficult in borderline 
cases, the distinction in general is valid. Thus a corporation for the produc- 
tion or purchase of petroleum exclusively for the supply of the armed forces 
should be entitled to immunity, while a corporation engaged in the general 
petroleum business for profit in behalf of a country which had nationalized 
the industry should not be so entitled. 

The distinction between the public and private activities of state agencies 
which assert a claim to immunity before foreign courts was considered but 
not directly passed upon by the United States Supreme Court in the case of 
The Pesaro,' and also in the more recent case of The Baja California.? Both 
of these decisions were rendered in libel actions against ships claimed to be 
owned by a foreign government. In The Baja California case it was not 
disputed that the ship was owned by the Mexican Government but at the 
time of the libel it was in the possession of a Mexican corporation which was 
employing it for private profit. The ship not being in the possession of the 
government which owned it, there was no direct interference with sovereign 
right. The general immunity of the government was not denied. Mr. 
Justice Frankfurter, in his concurring opinion, went further and favored the 
removal of immunity not only from vessels not in possession of the foreign 


world. Regardless of the skeptics, who think people never learn from experience, | 
believe our people now recognize that neutrality and nonintervention constitute a dis- 
astrous foreign policy.” (Cong. Rec., July 23, 1945, p. 8097.) 

Assistant Secretary of State Berle, November, 1943: “‘Nor have we any intention to 
scrap the well-settled policy of non-intervention in the affairs of other states. The 
policy of non-intervention in other peoples’ affairs is and must be the first principle of 
sound doctrine. Unless this is the settled practice of nations, there can be no principle 
of sovereign equality a states and probably no permanent peace at 
all.” (Department of State Bulletin, Nov. 27, 1943, p. 384, 386.) 

If Senator Fulbright’s view becomes the official national policy, it can readily be imagined 
that, without knowing much about the circumstances, the United States will be a party to 
every war occurring anywhere. This is supposed to make for the peace of the world. There 
is a considerable opinion urging United States intervention to insure the conformity of for- 
eign domestic governments with American wishes. See Loewenstein, ‘The Trojan Horse,” 
in The Nation, Vol. 159 (1944), p. 235. Criticism in Orton, The Liberal Tradition, New 
Haven, 1945, pp. 231-239. What legal effect the atomic bomb will have is unpredictable. 


1 Berizzi Bros. v. SS. Pesaro, 1926, 271 U. S. 562. See the writer’s editorial comment in 


this JourNAL, Vol. 21 (1927), p. 742. 
28S. Baja California v. Hoffman, 1945, 89 Law. Ed. Advance Opinions 533. 
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government but also from those in possession when employed for private 
profit, unless the department of our own government charged with the con- 
duct of our foreign relations, or Congress, ‘explicitly asserts that the proper 
conduct of these relations calls for judicial abstention. Thereby responsibil- 
ity for the conduct of our foreign relations will be placed where power lies.’’ * 
Under this view, a finding in favor of immunity by the State Department 
would preclude any inquiry by the courts as to whether the vessel was or was 
not being employed in carrying out a public function. Although expressed 
as dictum, this view is in accord with the result reached in two earlier deci- 
sions of the United States Supreme Court relating to vessels owned and in 
the possession of a foreign government but engaged in commercial business 
for hire. In the language of Chief Justice Stone in one of the cases, such a 
vessel is nevertheless ‘‘a public vessel.”’ 4 

This was manifestly not the opinion of the State Department as late as 
1927 when, in an action against a French corporation in which the French 
Government held a part of the capital stock and for which immunity from 
suit in the United States courts was claimed by that government, the Secre- 
tary of State advised the Attorney General that it had long been the view of 
the Department “that agents of foreign governments engaged in ordinary 
commercial transactions in the United States enjoyed no privileges or im- 
munities not appertaining to other foreign corporations, agencies and in- 
dividuals doing business here and should conform to the laws of this country 
governing such transactions.”’ 

What then is the limit of this power of the political branch of our govern- 
ment to extend immunity from the jurisdiction of our courts? Is there any 
limit? The question has recently been presented in the Court of Appeals of 
the State of New York. In the Matter of the United States of Mexico v. 
Schmuck,® a writ of prohibition was issued against a Justice of the New York 
Supreme Court from taking any further proceedings in an action brought by 
a New York corporation upon a warrant of attachment against funds in a 
New York bank, standing in the name of Petroleos Mexicanos, a Mexican 
corporation. This corporation was organized for the purpose of conducting 
a commercial enterprise not only in Mexico but abroad. It was authorized 
to acquire property, to contract for the sale of its products, to borrow money 
and to grant credits and, among other things, to lease, exploit or operate 
refineries in foreign countries. The assets of the company consisted in part 
of properties expropriated by Mexico from various oil enterprises. The 
Mexican company had bought materials from the American company (the 


* The same, at p. 539. 

‘Compania Espanola v. The Navemar, 1938, 303 U. S. 68 at p. 74. Accord: Ez parte 
Republic of Peru, 1942, 318 U. S. 578. 

°G. H. Hackworth, Digest of International Law, Vol. II, p. 481, referring to United States 
v. Deutsches Kalisyndikat Ges., 1929, 31 F. (2d) 199, 202-203. 

* United States of Mexico v. Schmuck, 1944, 293 N. Y. 264. 
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plaintiff in the original action) under a contract which provided that any 
questions or disputes which might occur relating to the subject of the con- 
tract ‘“‘shall be determined by the laws of the State of New York and/or the 
laws of the United States of America.”” The Attorney General through the 
United States Attorney for the district, presented a ‘‘Suggestion of Im- 
munity” with respect to Petroleos Mexicanos and its property and attached 
a letter from the State Department. The suggestion concluded as follows: 
By reason of the premises it has been conclusively determined that 
said Petroleos Mexicanos is immune from suit and its property from 
attachment and this suggestion of immunity having been recognized 
and allowed by the Executive Branch of the Government, and this sug- 
gestion of immunity having been filed pursuant to the directions of the 
Attorney General of the United States, it is the duty of this Court to 
dismiss the action against Petroleos Mexicanos for want of jurisdiction 
and to vacate any attachment or other process that may have hereto- 
fore been issued in this proceeding against any property of Petroleos 
Mexicanos. 

Confronted with this unequivocal statement, the Court of Appeals felt 
constrained to accept the fact that the corporation was “‘conclusively deter- 
mined’”’ by the executive branch of government to be entitled to enjoy the 
same immunity from jurisdiction which the Mexican Government would 
itself enjoy, without further judicial inquiry as to whether, under the facts 
and the law, the corporation was indeed a governmental agent pursuing a 
public function. The only issue left open for judicial determination was 
‘whether in this case the evidence shows that the United States of Mexico 
through its agent consented to be sued’’; and the cause was remitted to the 
lower court for a reference on this sole issue of a consent or waiver of im- 
munity.’ 

The question as to what constitutes a waiver of sovereign immunity, al- 
though frequently a difficult one, is not here under consideration. It is of 
the greatest consequence, however, to draw attention to certain repercus- 
sions likely to follow the expansion of the principle from its origin as the 
immunity enjoyed by a sovereign prince, then extended also to the person of 
certain state functionaries, then to the property in possession of the sov- 
ereign, and now finally to a corporation endowed with fictional personality 
and engaged in commercial pursuits. We recognize the importance of not 
embarrassing the political department of government in the conduct of for- 
eign relations. We have grave doubt, however, whether the surrender of the 
judicial function to examine the law and the facts upon which such immunity 
is predicated will result in the improvement of international relations. On 
the contrary, it tends toward a policy of perpetual appeasement which may 
lead to widespread abuse. It lays a burden upon the executive which, in a 
constitutional democracy, should be more readily borne by the courts through 
regular judicial processes. 


™ The same case on reargument, 1945, 294 N. Y. 265. 
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The question whether sovereign immunity should be extended to agents of 
foreign states engaged in commercial transactions will mount in importance 
with the nationalization of industry. In some countries all export and im- 
port is already completely in the hands of government. In others, even in 
hitherto so-called ‘‘ capitalistic”? countries, certain industries are coming into 
control and operation by the state. The problem in the United States is, 
therefore, not a mere question of jurisprudence, Federal or State, but one of 
high policy as well. In departing from its previously expressed policy the 
State Department may, we believe, have unwittingly admitted a Trojan 
horse and taken a step which may lead to serious consequences. The courts 
have indeed surrendered to the place “‘ where power lies.”’ 

It would be interesting to learn whether the Department acts upon a mere 
ex parte application for immunity after process against the foreign corpora- 
tion has been instituted, or whether the plaintiff in the court proceedings is 
given an opportunity to be heard. Otherwise, the plaintiff has been de- 
prived of his right without his day in court, by action which the court now 
declares to be final. Again, is the action taken by the Department to be 
affected by the momentary diplomatic relations existing between the United 
States and the particular foreign nation? Would the action have been the 
same in the case mentioned, if the foreign state had been Argentina or Spain 
instead of Mexico? 

All these questions are rendered even more perplexing when we contem- 
plate the new economic conditions resulting from the widespread ruin of the 
war. Cartels may disappear but in their place will come huge corporations for 
commercial business created and owned by foreign governments. Under the 
new immunity rule these will be free from process in our courts while native 
citizens and domestic corporations doing business with such corporations 
within our own borders will enjoy no such immunity at home or abroad. As 
there are no international tribunals to which such citizens and corporations 
may have access, they will be obliged to seek redress before the courts of the 
particular foreign state, although the transactions occurred within the 
United States. The threat to free enterprise which all of this implies is only 
too obvious. 

ArtTHuR KUHN 


THE VALUE OF INTERNATIONAL LAW IN OCCUPIED TERRITORY 


International law has received some savage blows during the past few 
years but it has also functioned under many and varied circumstances. 
Interesting testimony on these points comes from the Island of Guernsey. 
On May 23, 1945, Jurat John Leale, President of the State Controlling 
Committee, addressed the statesmen of Guernsey assembled at the Royal 
Court. His address, which, as distributed in mimeograph by the Commit- 
tee, occupies twenty-two pages of closely typed foolscap paper, was de- 
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scribed in the local press as “‘ worthy of the great occasion of liberation after 
enduring the yoke of the enemy for nearly five years.” 

Jurat Leale had to deal with the occupants on behalf of the people of 
Guernsey. He gave a detailed account of his efforts to reduce requisitions, 
prevent deportations, stop the black market, and moderate regulations. 
Occasionally he moralizes about the propriety of attempts to deal with the 
occupants and concludes that on the whole it was wisest “‘realistically to 
accept a situation which we all deplored but which we were powerless to 
prevent” (p. 5) and that “getting other people into trouble is a doubtful 
way of displaying one’s patriotism’”’ (p. 8). 

Throughout he interlards shrewd comments about German psychology, 
their inferiority complex, and the best way to deal with them. Sometimes he 
was successful, sometimes not, but he found international law a solid rock to 
lean on. Only once was there a near atrocity when in the early days of the 
occupation the Germans threatened, unless they were satisfied that no one 
was harboring members of the British army, to shoot twenty of the leading 
citizens. 

Three illustrations will indicate the methods used. A letter concerning a 
fishing ban got results: 

We have received the following letter from the Nebenstelle Guernsey 
of Feldkommandantur 515: 

“Fishing is dangerous at all times in the areas shown on the accom- 
panying sketch, due to the firing of hand weapons. I request you to 
call the attention of fishermen and other persons concerned in the appro- 
priate manner. The sketch is to be returned to me.” 

We presume that these instructions originated from your office and 
with your approval. We regard the matter as one of major importance 
to the welfare of the population and I should like to take this opportu- 


nity of bringing to your notice some of the hardships which the popula- 
tion has suffered and is suffering today. 


The Jurat then narrates the hardships arising from the requisitioning of 
homes, vegetables, hospitals, schools, agricultural land, and bicycles, and the 
stopping of public wood-cutting. He continues: 


It has been our constant endeavour to make the Occupation, to use 
the words of the first President of the Controlling Committee, a model. 
The generally excellent behaviour of the local population is, we think, 
proof that we have not been altogether unsuccessful in achieving our 
aim. 

We hope we have not been unmindful of the difficulties of the Oc- 
cupying Forces and fully realise that some hardship is inevitable in 
such a situation as we find ourselves to-day. Whenever we have 
claimed the protection of the Feldkommandantur of the Hague Con- 
vention we have been given the explanation that military necessity is 
the overriding consideration and sometimes we have received the answer 
that the island is regarded as a front line position and that in such cir- 
cumstances the Hague Convention cannot be applied. We do not 
know on what basis such an explanation is founded. 
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In the case under consideration, the declaration that the areas indi- 
cated on the sketch which accompanied the Feldkommandantur’s letter 
are dangerous at all times to fishermen appears to us to allow of some 
modification. The areas on the North and South Coasts are at present 
of particular value as fishing grounds and the arrangements now in force 
whereby fishermen are warned by the Harbour Guards when shooting 
practice is taking place have, in all but a few instances, operated suc- 
cessfully. With regard to the area on the West Coast, its denial to us 
at this time comes as a great disappointment, since we are at present in 
negotiation with the Feldkommandantur and the Harbour Authorities 
for the opening of a fishing port at Perelle Bay, and the area concerned 
is one of the principal fishing grounds. 

I ought in conclusion to point out to you that there has been a most 
noticeable increase in the Death Rate and in the number of days lost 
in sickness during recent months. We are hoping to build up some- 
what the health of the population this summer in anticipation of a winter 
which may prove the severest test of endurance yet imposed on our 
people and a drastic reduction in the quantity of fish available in place 
of the increase for which we were hoping cannot but seriously affect our 


aim. 
You will realise that these are difficult times for us in this island and 
my approach to you is dictated by my responsibility. I feel it is my 
duty to make the most earnest appeal to you for a reconsideration of 
your decision and that before decisions are arrived at you will always 
give the fullest consideration to the hardships which directly or in- 
directly may thereby be inflicted on the civilian population. 
oy reply was of a somewhat vague nature but the ban was later 
ifted. 


conversation concerning the requisitioning of a store was unsuccessful: 


I can only speak for myself and it may be—though I don’t think it is 
—that I received preferential treatment. The Germans were never 
ruder to me than I was to them. They may have shouted at one an- 
other, but they did not shout at me! 

Here is a type of interview which took place. It occurred when we 
received information that they were going to requisition Young’s Store, 
the only good one remaining to the Essential Commodities Committee. 

This took place at Grange Lodge on May 26th, 1943. Messrs. Love- 
ridge and Guillemette were with me and on the German side Major 
Kratzer and Inspector Zachau. These are the minutes:— 

Mr. Leale explained that the Guernsey representatives had called 
at Grange Lodge to ask for the help of the Feldkommandantur in 
stopping the requisitioning of Young’s Store. He said that this was the 
main food store under the Essential Commodities Committee’s control, 
and that, in view of the fact that the German authorities had already 
taken practically every available store in the island, the matter was ex- 
tremely serious for us. 

Major Kratzer said that the store had been promised to the German 
Authorities in his absence, but that St. George’s Hall was offered to us 
in return. 

Mr. Leale said that St. George’s Hall was certainly bigger than 
Young’s, but that it was not a store but a skating rink with many en- 
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trances, making it particularly liable to pilferage. In addition it was 
not vermin proof and bordered on two sides by a timber yard there 
was constant danger of fire. The recent German order in the papers 
made it clear that from the German point of view the risk of fire had 
increased considerably recently. 

Major Kratzer said he was very sorry, but the ruling had been made 
and Young’s Store would have to be vacated. 

Mr. Leale said that in that case he was forced to appeal on grounds of 
International Law. He quoted the Article from the Hague Convention 
which states: “requisitions . . . shall be in proportion to the resources of 
the country”’ and he claimed that in view of the fact that the German 
Authorities intended taking the last store suitable to our needs, their 
requisition was definitely out of proportion to our resources. 

Major Kratzer said that the reason for vacating St. George’s Hall 
was that if Young’s Store was taken instead there would be a saving in 
the number of guards necessary for the protection of their food supplies. 

Mr. Leale said that in that case it appeared to be a military conven- 
ience rather than a military necessity which was the cause of the proposed 
transfer, and he doubted whether in that case they had the right to 
requisition at all. 

Major Kratzer replied that it was necessary to save men everywhere 
and that the Occupying Forces could requisition what they wanted and 
had a right to decide themselves what constitutes military necessity. 

Mr. Leale reiterated that they only had the right to requisition in 
proportion to the resources of the country. 

Major Kratzer said that obviously the Occupying Forces would take 
the better building for themselves and he suggested that if the island 
were occupied by British Forces they would do likewise. 

Mr. Leale claimed that that was not an answer to his contention and 
Major Kratzer replied that the decision had been taken and the transfer 
would be made. 

Mr. Leale said that he assumed that he was expected to give away 
the rights of the Guernsey population under international law and the 
reply was that he need not give his consent since the transfer was ordered 
by the Occupying Authorities and not by him. 

Mr. Leale said he must consider what else he could do and that he 
would certainly put his protest in writing. 

Major Kratzer said he was ready to place Mr. Leale’s appeal before 
the Kommandant if Mr. Leale so desired. 

Mr. Leale said he was giving notice of appeal, and asked that the 
ricci suspended until the result of such appeal had been made known 
to hi 


Major Kratzer said that International Law did not apply but that 
he would agree to suspend the order for the time being if the work of 
emptying St. George’s Hall had not been carried too far. 

He undertook to get in touch with the German Authorities concerned 
immediately and, whether the work could be stopped or not, to forward 
the Controlling Committee’s protest to the Feldkommandant at the 
earliest possible date. 

The Kommandant was the head man in Jersey. We learned in due 
time that our appeal was turned down and so the store was lost. 

A protest concerning potato requisitioning near the end of the occupation 


when food was scarce displayed a note of desperation: 
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“T have learned with the utmost dismay that you are taking from us 
20 tons of potatoes. I can protest, but I cannot prevent you taking 
them. I can claim that your action is contrary to International Law, 
but I know you will deny this. I have decided to sink all pride and 
appeal to you as man to man and in the name of humanity to replace 
the potatoes you take by other foodstuffs of equivalent food value. If 
your contention is that your troops must have potatoes, you cannot fail 
to understand the full implications of what I mean when I say that our 
people must have food. 

‘“You are German, I am British. It may be a difference of outlook 
but I cannot reconcile you taking potatoes we so badly need with risking 
German lives to bring us supplies. Some day this dreadful war will have 
ended and the occupation have become a matter of history. I think 
that you know my outlook on life sufficiently well to believe that I speak 
in all sincerity when I say I would sooner pass into post war days en- 
couraged by the thought of the latter action than soured by the memory 
of the former.’ 

When I wrote that letter I thought I might do good by reminding 
them—in all sincerity—that while their opinion of us might have for us 
awkward immediate consequences, in the long run, our opinion of them 
was going to be vastly more important than their opinion of us; that 
ultimately humanity would judge between us. The letter had not the 
slightest effect. 

However, our duty became plainer and plainer, it was to emphasize 
and to emphasize again that the Island simply could not continue to 
work on its rations: that we were heading straight for a collapse and 
that for this state of affairs they must accept the responsibility. As we 
often said to them “we cannot prevent you taking our roots or potatoes, 
but we want to point out to you without any shadow of doubt or mis- 
understanding that the consequences of your action are going to be that 
men simply will not be able to work.” 

Fortunately for us they made two very bad mistakes just at the time 
that they were giving us this display of ferocity. They requisitioned 60 
tons of beans and, if you please, 1,000 of potatoes. It wasn’t so difficult 
: show the absurdity of these figures. Our reply could hardly be other 
than: 

“Tf you take this from us, then that isthe end.” This brought them, 
in their turn, against the hard facts of the situation. It showed them 
an island where no one could work and where chaos reigned. 


Generalizing on these and other experiences, Jurat Leale says: 


There seems to be an idea prevalent that if only one was firm enough 
the Germans would give way. I don’t know on what basis this theory 
is founded. I know of no kind of proof that can be brought forward to 
substantiate it. It assumes that at heart they were a pack of cowards, 
but even if they were, which isn’t proved, it doesn’t become any clearer 
why they should be frightened of anything we could do tothem. They 
were always at the right end of the gun and up to the last few months 
they were confident beyond a shadow of doubt that they would win the 
war. 


Underestimating one’s opponents is a very common form of human 
error. With individuals it brings its own punishment and is therefore 


' 
‘ 
S 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


just foolish. With Governments the punishment is passed on to the 
community and it is therefore unpardonable. To have underestimated 
the Germans either in intelligence or courage would merely have brought 
down more sufferings on the public. 

My own view of the matter would be this: the Germans were human 
enough to prefer a quiet life to one of troubles. I am ready to believe 
that a realisation of the fact that we would make a fuss when they issued 
orders that we disliked may have restrained them. This means—apart 
from anything else—it was probably sound diplomacy periodically to 
fight really hard against their orders. If you couldn’t change the one in 
dispute, you could hope that you had done something to prevent the 
next one coming along. 

Full marks for wishful thinking should be given to those who patheti- 
cally clung to the idea that the Germans would shudder if we showed 
our teeth and snarled. 

It has been asserted that we should have told the Germans to do their 
own requisitioning. As a reply may I point to one occasion when, to 
the regret of those concerned, they did this. A notice declared that any 
hay not cut by July 5th, 1944, would be confiscated. The upshot of this 
notice was that the units gave a very liberal interpretation to this per- 
mission and some farmers suffered accordingly. A requisition was bad 
enough, but you knew where you were. To say to them: “You must 
do your own requisitioning,” was tantamount to saying: “‘Go and help 
yourselves to as much as you like.”’ Practical experience proved that 
nothing was to be gained—but much could be lost—by forfeiting any 
measure of control we were able to exert. 


In these cases international law is shown in operation but Jurat Leale does 
not let it go at that. He formulates his opinion of the value of international 
law: 


But there is such a thing as International Law and I now want to pass 
on to this subject. 

There seems an idea about that International Law is a series of rules 
which forbid the occupying force from doing certain things which the 
occupied people deem to be undesirable. But there is much more in it 
than that. Whatever may have been the intentions of its authors it is 
not a very precise document when you come to apply it. Again and 
again one had gone to it hoping for something definite and tangible, only 
to be disappointed in finding that the statement you seek turns out 
on examination to be ambiguous. Under the Hague Convention the 
Occupying force has both rights and responsibilities. The Occupied 
also have their rights, but they also have their responsibilities—good 
behaviour, for instance. 

The Convention itself is a short document, but with it, in the book of 
words, is printed a commentary which is much longer, but which has 
not the same authority. This is written presumably by some eminent 
British lawyer. Its great value is that it sets the standard of behaviour 
for British troops when they occupy a country. One could use it to tell 
the Germans that if they didn’t behave like that, well, they were setting 
a lower standard than the British under similar circumstances were 
—- to keep. They were always susceptible to arguments of this 
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To show how ill equipped we were for dealing with our problems, I 
may say that the Germans had been here for 12 months before we 
found a copy of the Hague Convention. 

In August, 1943, the Germans made our armoury for attack and 
defence more complete by presenting us with a German commentary on 
the Convention. We had it translated and lapped it up. 

The Germans ordered growers to grow crops and fishermen to catch 
fish for them. Both these classes came to see us and with the same ques- 
— ““Have the Germans the right to force us to work for them in this 
way ” 

Now, in our commentary on International Law, it is laid down quite 
clearly that the occupying power has the right to requisition the services 
of tradesmen such as butchers and bakers. I talked the matter over 
with Mr. Martel who felt that he could not honestly draw any line be- 
tween a baker on the one hand and a grower or a fisherman on the other. 
I accepted this and so informed those involved. 

As you will readily believe these conclusions were unpleasant ones at 
which to arrive. They seemed unpatriotic. I remember a grower to 
whom I had given this advice looking at me and his eyes said plainly 
what his mind was thinking: “‘ You are not much of a Briton.” In one 
sense he was quite right and, truth to tell, I was not feeling particularly 
heroic at the moment. But that was a very superficial view. In the 
long run I have no doubt whatsoever that our rights and interests as 
British people were being safeguarded by sticking to International Law 
through thick and thin. We followed the example of those who take 
partners for life. We espoused the Hague Convention ‘‘for better for 
worse, for richer for poorer, in sickness and in health.” To have flirted 
with the Convention would have been to have displayed bad morale 
and a patriotism based purely on opportunism. 

Under International Law the right of the occupying force to requisi- 
tion goods and services is undeniable. These fali into two main cate- 
gories: Goods and services generally which may be taken but only in 
proportion to the resources of the country. There are, however, certain 
other items like transport which may be seized in their entirety. So 
when vehicles were taken, though we may have disliked it, there seems 
to be no doubt that the occupying force could, without any infringe- 
ment of International Law, have made much bigger inroads into our 
transport than they actually did. 

Now as to services. No one can be forced to take part in military 
operations against his own country. What that means is not clearly 
defined. Our own commentary says that it is not allowable to force 
men to work on fortifications or entrenchments. As soon as they began 
to call men up, on reports from Mr. Johns I wrote to the Germans point- 
ing this out to them and asking for an assurance that they were in agree- 
ment. There was no answer. Later on we got the German commen- 

and were surprised to find that, under it, the number of tasks to 
which men could be set was very limited indeed. 

I wrote again and asked that the men concerned be made acquainted 
with the position. Their reply stated that islanders would not be re- 

uired to work on fortifications and entrenchments and pointed out 
that on the back of the calling up notices were “Conditions of Work,” 
which inter alia read as follows: “Service of labour is not demanded for 
work of any kind against your own country.” 
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One had to be careful. If one blundered tactlessly the Germans could 
so easily have replied: “We wouldn’t think of forcing anyone to do any 
work at which you demur, but no one can possibly have any objection to 
their being sent to France to build bridges or to the Rhine to clear away 
the debris left by the bombers and we will replace them here by workers 
from the Continent.” 

The men forced to work for the Germans were in a difficult position. 
The Germans held so many trump cards. But even if it is not as full or as 
specific as one could hope, the Hague Convention is a standard of be- 
haviour during occupations and it provided something on which we 
could base appeals. I am not going to pretend that we and the Ger- 
mans agreed often about its interpretation but they were definitely 
susceptible whenever it was quoted to them. It does provide a check 
on an Occupying force. They cannot and they do not flout its author- 
ity. They did say that it did not apply to certain circumstances to 
which we claimed it did apply, but they do not openly defy it. They 
did not except perhaps once say: ‘‘We agree that International Law 
says we can’t, but we are going to all the same.”’ 

Our position in this island was unique. We were a small community 
under the German Army, cut off from the rest of the world. The Hague 
Convention is real and solid. When you have it on your side, you feel 
less alone. It is something of civilisation which war with all its bru- 
tality cannot expel. 


Summarizing his experiences of the occupation, Jurat Leale concludes: 


In our own Commentary on the Hague Convention we read: “If 
contrary to the duty of the inhabitants te remain peaceful, hostile acts 
are committed by individual inhabitants, a belligerent is justified in 
requiring the aid of the population to prevent their recurrence and in 
serious and urgent cases in resorting to reprisals.” 

The word “reprisal” has an ugly sound and indeed denotes an ugly 
thing, from the cruder forms of which we have been free. The be- 
haviour of the people has except for a few isolated instances been seemly, 
sensible, realistic and in harmony with the rules of International Law. 
Ours has been, indeed, an Occupation in which neither side went to 
spectacular extremes. When one hears in other places of war criminals 
and Quislings and the Gestapo as being its chief actors one rather heaves 
a sigh of relief that ours wasn’t that sort of an occupation. 

We shall associate the occupation with hunger and cold and home- 
lessness rather than with dramatic arrests and sensational sentences, 
when one’s heart beats faster with apprehension at the very thought of a 
German court. 

If one were to describe the Occupation as a reign of terror, one might 
well lay oneself open to a charge of exaggeration. It would be truer to 
say that though we did not go in daily fear of our lives, we could never 
escape far from the anxiety arising out of the feeling of insecurity for our 
homes and our belongings and our liberties. On the whole it would 
probably be truer to associate it with requisition orders than with the 
nails on the jack boot. We could never during our waking moments 
escape from the ugly fact that our island was occupied by German 
troops, yet I do not think that generally speaking we were sickened by 
brutalities nor except in spasmodic outbursts did we hear much of the 
rattling of the sword of the Prussian bully. 

* * * 
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I do not know how many Germans passed through our island durin — 
the Occupation. Tens, probably red race of thousands. What di 
those men think of us? What kind of a ch did they take back with 
them about the British people who have been living in the islands? I 
like to feel that those who came here with a respect for the nation to 
which we belong, found no reason to lose that respect, and those who 
came with their hearts full of hatred for us had cause to think again. 
If I am right, I say again that if Guernsey has been able to do but little 
in winning the war, she may, by her behaviour towards the foes of her 
country, have made a real contribution to the future peace of the world. 
That is something of which I, at all events, am not ashamed. 

Now that it is possible to see the Occupation as a whole and to get its 
various phases and events into a true perspective, without allowing the 
anxieties and worries of the moment to distort the picture, it is our 
duty to do some hard thinking. Spectators, they say, see most of the 
game. That is as may be, but probably the most shrewd of all specta- 
tors is the player as he, in reflection, lives the game over again when the 
final whistle has gone and he is at ease. 

What I have in mind is really a very sobering thought. It is this: 
these islands are the only British territory to have been occupied by 
German troops. We and we alone of Britishers can from personal ex- 
perience speak of the time when German soldiers have lived among us. 
This may well give us the right to be heard when the future relations 
between our own country and the Reich come to be determined. 


From the Occupation of this island by German Forces, grim though 


the experience has been, we have all doubtless learned salutary lessons. 
But there is one that I think we have been taught above all others and it 
is this: Never in the past have we valued liberty as we shall value it in 
the future. If that thought dominates our political, social and indus- 
trial lives then good may yet come out of evil. If because of our trials 
we realise, as we have never realised before, the meaning of freedom to 
the human spirit, then those cruel years from 1940 to 1945 will not after 
all have been wasted, but, on the contrary, out of the wreckage of the 
weary and seemingly useless years, we shall have rescued and indeed 
refined that conception of life which alone entitles us to bear the name of 
men. 


The account shows that common sense can do a good deal to adjust a com- 
munity to the painful situation of military occupation. It also shows that 
international law is a protection which the occupant will often heed, not 
from fear of any direct sanction, but from pride, convenience, the opinion of 
posterity and the uncertainty of the consequences of violation. The value 
of detailed and precise rules is also emphasized. General principles and 
standards, useful as they may be for courts, are of little value in situations 
where international law is administered by civilians and soldiers with no 
expert knowledge of the subject. The international lawyer, no less than the 
people of Guernsey, may, however, rejoice to know that international law 
“is something of civilization which war with all its brutality can not expel.” 

Quincy WRIGHT 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


THE LAWS OF WAR AND THE ATOMIC BOMB 


The invention and use of the atomic bomb should clarify our theories rela- 
tive to the application of the principles governing the laws of war. In the 
case of a great world war, when the role of the few neutral nations is com- 
paratively insignificant, the very nature of the conflict seems to deny the 
existence of any supreme or overruling law. Nevertheless, even in such a 
war the contesting group of states do acknowledge and more or less faithfully 
observe military treaties and agreements. In general also states having 
recourse to war have observed the convention signed in time of peace by 
which they agreed to give a previous notice of their intention to attack. The 
Japanese treachery in this regard is an exception to the modern practice of 
the civilized world. The states have also observed, save for retaliatory 
measures, the conventions concluded in anticipation of war regulating the 
laws of war and the treatment of prisoners. 

When we examine the sanctions of these rules, we find that it lies in the 
fact that such observance is in the interest of all concerned. Any temporary 
or incidental advantage to be gained by a disregard of these rules, it is recog- 
nized, would be overweighed by the deterioration of the conflict into pure 
savagery. In other words the laws of war are observed because generally 
speaking and by and large they help to protect the interests of both parties 
and promote the efficiency of military operations. Whenever any of the 
laws of war have been found to be a definite and permanent obstacle to the 
achievement of the objectives of war the sanction of common interest and 
the reason for the continuance of the rule has disappeared and the rule has 
not long been observed. In some cases such a rule does survive for a certain 
period because public sentiment supports it, and it would not be effective 
fighting to conduct military operations in defiance of this opinion. This 
opposition of public opinion to the effective application of the rational prin- 
ciples of the laws of war is especially felt in this era, when all governments are 
swayed and largely controlled by popular sentiment. This aberration and 
interference with the rational application of the laws of war may disappear 
when democracies have learned to rely more largely upon the scientifically 
derived views of their competent experts. In the meantime military com- 
manders, in order to secure necessary governmental support, must take 
popular sentiment into account. This they must do even when they may 
understand that the popular views interfere with the effective prosecution of 
military operations and are of a nature to retard the achievement of the aims 
for which the war has been undertaken. 

There is at present widespread popular support for two irrational and 
erroneous ideas in regard to the conduct of war. The first of these is the 
false notion that war is in the nature of a fair fight, in which the contestants 
should employ only the recognized weapons of warfare. Whenever a nation 
has discovered or employed a new weapon or means of attack, it has been 
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regarded by the opponent as an unfair and treacherous act, and this irra- 
tional and sentimental attitude will be found to be shared by a certain propor- 
tion of the citizens of the innovating nation. So it was when firearms were 
first introduced, and more recently chivalrous naval commanders condemned 
the use of red-hot or chained cannon shot. Nevertheless the true principle 
that any means is legitimate that will conduce to effective fighting has al- 
ways prevailed in the end to surmount popular outcry and validate the use of 
each new weapon. Yet an outburst of latent popular sentiment against any 
new weapon seems even today as likely to occur as ever. Time was perhaps 
when the fair man-to-man fight principle had social value for the survival 
of the most effective tribal groups. In any event this ideal must now be 
regarded as obsolete and a counsel of ignorance. The fallacious sentiment 
that war is like a fair fight must be considered to be an inhibiting dogma that 
retards the efficiency of military operations. 

The second irrational and sentimental popular opinion relates to the in- 
violability or immunity of civilians from the effects of military operations. 
Formerly it was contrary to the dictates of military efficiency to molest or 
interfere with civilians over and above the exaction of the necessary requisi- 
tions and contributions to meet military needs. In actual practice it was 
found that the best results could be obtained for the troops by paying for 
these requisitions. Accordingly the obligation to pay or give a receipt was 
recognized by the Hague Convention as a rule of warfare. Similar consider- 
ations explain the practice and, within the limits of military necessity, the 
obligation not to interfere with the normal administration of occupied 
territory. 

The conditions of modern warfare have, however, greatly weakened, if 
they have not entirely destroyed, the rational significance of this rule. 
Formerly a nation was defeated and forced to yield when its relatively small 
armed forces in the field were overcome. But today the whole nation is in 
arms and the victory is won by breaking the will of the whole nation to con- 
tinue the fight. Hence it has become logical to bring pressure to bear on the 
civilian population in order that they may induce the government to yield. 
In the case of a totalitarian government, which has such complete control as 
to make it possible to disregard civilian influence and popular opposition, the 
enemy may have no choice but to direct operations against the whole nation 
until the government is forced to yield either from national collapse or in the 
interest of national survival. Another consideration subjects the civilians 
indirectly or incidentally to the dire effects of warfare, namely the fact that 
practically every phase of national activity contributes to the support and 
success of modern war. When traffic and industrial centers are bombed, it 
serves a very direct and important military purpose. The incidental civilian 
loss and suffering is also of military advantage in that it weakens the enemy’s 
morale. This advantage may be somewhat counterbalanced by the senti- 
mental humanitarian objections referred to above. When each of the con- 


786 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


testants may expect to derive the same advantage from an exemption, it 
would be a case of wanton destruction and needless cruelty not to enter into a 
self-denying agreement or to observe in common practice a mutually ad- 
vantageous rule. 

The fact that poison gas was not used to any extent in Europe during 
World War II may have been due to the recognition of such common ad- 
vantage, or it may have been that a possible allied advantage was foregone in 
deference to allied sentimental considerations of humanity. Under modern 
conditions of warfare the ancient rule forbidding the use of poison and the 
conventions condemning poison gas have become irrational and are likely to 
prove a trap for the more humane nations. Now that Great Britain and the 
United States have the greatest naval and commercial fleets it might be in 
the general interest of humanity to proscribe the construction and use of 
submarines. For submarines could only be of real importance in a world 
war, and in such a war surface naval and air-forces would suffice for the con- 
duct of hostilities, without the submarine’s destruction of seaborne com- 
merce, so disastrous for postwar recovery. But this elimination of sub- 
marines would require the agreement of the three other members of the 
Big Five. It remains to be seen whether international codperation has ad- 
vanced so far that they will be willing to forego the development of this 
weapon which tends to minimize the advantage of a power that controls the 
surface and the air. In view of their probable answer it is doubtful if the 
proposal will even be made. 

Now comes the atom bomb to force a more fundamental searching of the 
nature of warfare and the legitimate means for the pursuit of military ob- 
jectives. In view of the frightful efficiency of the bomb and the consequent 
indiscriminate destruction of civilian life and property, it has aroused a con- 
siderable popular opposition. At the same time our military and govern- 
mental authorities have given it their support on the ground that it hastens 
the defeat of the enemy with a consequent saving of the lives of Allied 
soldiers. The argument might well be made that the bomb had the effect of 
saving more civilian Japanese lives than it took, and that it saved as well the 
lives of countless Japanese soldiers. Furthermore it may have saved the 
very national existence of Japan. It may have been a blessing in disguise to 
the Japanese nation: the Divine Wind that saved Japan from national 
hara-kiri. 

When the pros and cons are summed up and all the arguments heard, it 
will be found that, pending a more perfect world organization and union 
shown to be capable of preventing wars, the laws of war cannot rule out any 
means effective to secure the ends of war. Nevertheless, when both parties 
derive an equal advantage from the recognition of a certain exemption or 
immunity, it will ordinarily be observed. This salutary principle rests upon 
the common interest of all states and of all humanity to avoid even in war 
any unnecessary waste or cruelty. The effective application of this rule it- 
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self rests upon the obligation to observe good faith, even with the enemy. 
The obligation to observe good faith becomes a primary rule of the laws of 
war. 

If Great Britain, Canada, and the United States can expect to keep the 
technique of the atom bomb secret, it would hardly be reasonable to expect 
them to forego this advantage, any more than it would be to expect them to 
make public any other plan of military defense and the military advantage 
derived from superior research or administrative organization. If, however, it 
is considered that other states will soon be as competent to manufacture and 
employ the bomb, it might be argued that it would be of general advantage 
for all the states to agree not to use the bomb. Such a proposal is based 
upon @ chimera. In the present stage of international morality, such an 
agreement would place the most civilized nations of good faith at the mercy 
of the most unscrupulous and treacherous. Hardly more feasible would 
be the proposal to place the bomb under the control of an United Nations 
Commission. There would be the danger that in the course of time the 
Commission might become a pretorian guard and turn against the richer, 
self-denying states their own invention. The only way out, the only way to 
advance the cause of civilization is to continue to perfect the use of atomic 
energy, so as to be ready to use it when necessary as a means of defense 
against aggression. It should serve as a potential instrument to support the 
authority of international law and the efforts of the United Nations to pre- 
vent aggression and to secure coédperation for the common weal of all nations 
and of all humanity: 

It is obvious that the refusal to disclose the secret of the atomic bomb and 
the results of our subsequent atomic research will arouse widespread hos- 
tility and suspicion as to our motives. To allay this we must make our 
cosmopolitan and liberal motives clear, and see that our actions square with 
our professions. We must recognize that we are one of the important 
trustees for codperative action in the interests of all civilization. We must 
make real sacrifices in order to aid all peoples to advance along the road of 
freedom. This may sometimes mean cautious and restrained, interposition 
on the ground of humanity, through the instrumentality of the United Na- 
tions. It must mean every effort on our part to avoid narrow, isolated, 
nationalistic action. It also will call for patience and toleration of the de- 
fects and difficulties of other nations less fortunately situated than ourselves. 

In this connection we should consider another aspect of the sanction of the 
laws of war: the punishment of violations. It is important that we do not 
employ our victorious force in vengeful action; that we remember that 
punishment is only justifiable for the reform of the criminal or as a deterrent 
example. The procedure for the trial of violations of the laws of war should 
be in strictest conformity with the requirements of due process of law, and 
we should be as ready to try our own violators as those of the enemy. We 
should not twist the law or make ad hoc innovations to meet our present 
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desires for retribution. We should take into account the emotional strain of 
bombed civilians who have lost their homes and loved ones through what 
they erroneously believed were acts in violation of the laws of war. Mag- 
nanimity and the conservation of our energies for constructive purposes will 
protect our true interests and further our world influence better than the 
postwar prolongation of the pursuit of vindictive retaliation. In as far as 
possible it may be the part of national wisdom to let the dead past of war 
atrocities bury its horrors while we move on to better things. Before the 
bar of history a nation’s glory may depend more upon its record for generous 
magnanimity and understanding charity than upon its wealth and military 


prowess. 
Extery C. 


BASIC ENERGY AND INTERNATIONAL LAW 


The effects on international organization and international law of the 
success which seems to be imminent for the efforts of human beings to re- 
lease and control for their own uses the basic energy of the universe, hitherto 
locked up in those intimate cells of the force-stuff which we hypothetically call 
atoms, can, of course, only be dimly imagined at the present moment. It 
is, however, necessary for students of this field to give attention to that 
question and to do the best they can to visualize the probable course of de- 
velopments in this connection. Otherwise they will be caught unprepared 
by these developments and also appear hopelessly out of touch with the 
realities of life and the needs of the world community. In the face of recent 
and imminent developments of both the power of destruction of human life 
and welfare and also their improvement mere quibbling over sovereign 
equality and the League of Nations seems criminal infantilism. Tentative 
estimates of probable developments can always be revised, up or down as 
may be needed, provided we do not become hysterical in our conjectures at 
the start, in spite of the greatness of the provocation. 

Not the least important aspect of the problem relates to the effects of the 
discoveries in question ! on the normal conditions of human life, the patterns 
of that life themselves, and international organization and international law 
in time of peace—to employ the traditional categories fora moment. The 
achievement. of unlimited mechanical power and unlimited facilities for 
satisfying human wants (what would be called unlimited wealth in a com- 
petitive society) would so modify the bases of human relations as to render 
many present social and political institutions superfluous or impotent. The 
state is built to a very large extent on the factor of limited supplies of desired 
goods, especially food and clothing, and power (heat, light, transport, and 
so on), and upon competition for these goods, and the international com- 

1 We shall assume here that methods have been discovered and devised for releasing un- 
limited energy from one or more types of matter and for controlling this energy and applying 
it to human uses; neither of these ends has yet been fully accomplished but both seem 
more or less imminent. 
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munity (together with its tool international law) is likewise so built to a very 
great extent. Elimination of that factor—though the factor of production 
cost has still to be accurately estimated in the civil exploitation of the atom— 
must certainly have extensive revolutionary effects. One is tempted to 
anticipate such profound changes in human society that this modest thing 
called international law, and even this somewhat broader thing called inter- 
national organization, will become quite outmoded and be quickly and 
lightly dropped and forgotten. 

This is possible. It has always been obvious to more reflective students 
of the problem that international law and organization, like all other mo- 
dalities of federation in the generic sense,? might be mere temporary make- 
shifts, pending the development of unitary social life and political organiza- 
tion in the world or in any region where they were applied. In so far as the 
effects of atomic energy reduce the reasons for perpetuating federal arrange- 
ments and open the door to early unification of all human society, law, and 
government, this trend would be very probable. On the other hand, num- 
bers of the reasons for federal arrangements are quite unrelated to physical 
necessity, scarcity value, or other economic considerations; such are all 
differences of race, language, religion, and other geo-social culture patterns. 
Federalism is not necessarily a mere faute-de-mieux but quite possibly the 
ideal political form whereby general uniformity and local variety can be 
reconciled on a stable and permanent basis. Even in a Utopia of plentiful 
food, clothing, shelter, health, and communications there might well be 
much room and much need for federal forms and for interstate law. 

As for the application of atomic energy in a state of war, the atomic bomb, 
and all of the questions raised in this connection, that is a very different 
matter and yet here the probable or the reasonably certain implications 
seem surprisingly—perhaps disappointingly—limited. There is, unfor- 
tunately or fortunately, no possibility of any one or more countries keeping 
secret the formula for the manufacture of such bombs, so that the limitations 
on their use must, as in the case of other weapons, be those residing in the 
wealth of the nations and the calculus of probable advantage and disad- 
vantage—well illustrated by the failure of both sides to use gas in the recent 
war. It must also be obvious that joint international control must also be 
extremely difficult for purely technical reasons and above all because of the 
absence of real international solidarity. Agreements to eliminate or limit 
such use turn, in absence of an effective community control system, upon 
such considerations also. Finally it must be remembered that the effect of 
any new weapon upon the morality and practice of war and social relations 
in general depends upon the capacity of the ruling classes or groups in society 
—today the proletariat, and the lower middle class, exploited by the poli- 
ticians—to appreciate the situation and judge and act accordingly. 


* Needless to say, this term is here used in contrast to unitary political organization, not, 
erroneously, as tending in that direction. 
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In view of all of these factors the atomic bomb is not certain to have 
any revolutionary effect on war or on the law of war, although it may just 
possibly have some such effect. The application of atomic energy in the 
economic sphere—so to speak—might eliminate many of the factors which 
make for competition for raw materials, sales markets, and so on, and thus 
remove many of the causes of war, but this is another matter. It will shortly 
be available to all states—the two billion dollar cost was characteristic of the 
experimental stage—but it may be expected to remain, like other highly 
developed and expensive weapons, the virtual monopoly of some eight or ten 
states; it would possibly be worse for humanity if a monopoly by any one or 
two or three states were possible. It may quite possibly prove, on the other 
hand, that the atomic bomb will seem so dangerous to the nations that they 
will eschew its use voluntarily—just as duelling became too dangerous to be 
fun any longer after the development of the revolver. The danger of serious 
injury to both parties becoming so much greater than the possibility of any 
gain to either. ... Even the dullest and least generous could, it would 
seem, appreciate such a situation without too great delay. 

The implications for present action do not seem too obscure. The prob- 
able consequences, in the near future, of the release of the basic energy of the 
universe without, as yet, perfection of the technique of its control and 
manipulation do not seem sufficiently revolutionary, for good or for evil, 
to make either advisable or practicable efforts at revolutionary action in 
international law and organization, especially in view of the difficulty of 
achieving popular understanding of the danger in various countries. There 
would seem to be no warrant for scrapping the United Nations Charter 
and other current projects for organized international. activity in the hope 
of achieving some millenial unitary world state and government. On the 
other hand devotees of the international solution for human problems 
should remember that sudden revolution is possible in both mechanical 
technique and even in human thought, feeling, and behavior. They should 
be prepared to take advantage of any opportunity for promotion of world 
solidarity and common welfare—even at the painful price of seeing their own 
solution for humanity’s problems superseded in favor of a unitary system of 
world law and government if that seems appropriate. Of one thing we may 
be sure and that is that all our existing legal and political institutions are 
soon going to be subjected to tests beside which those endured in 1914-1918 
and 1939-1945 will seem mild indeed. 

Prrman B. Potrrer 


INTERNATIONAL LAW AND PROPOSED FREEDOM OF INFORMATION 

There has recently been strong emphasis in certain quarters, particularly 
in the United States, upon “freedom of information’’ as a requisite for lasting 
world peace.! Since those concerned for the development of international 


1 See, for example, Kent Cooper, “The Right to Know,” in Free World, Vol. 10 (Sept., 
1945), pp. 53-55. 
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law cannot well be indifferent to any condition affecting that peace, and 
since public international agreements have been proposed as a means for the 
establishment of the freedom advocated, progress in this direction should 
have significance for specialists in the field of international law as well as for 
the public generally. 

In national societies freedom of speech and the press has usually been 
associated with modern democratic systems, although there is not universal 
agreement on the meaning of the terms.? In its international aspects free- 
dom of information has come to be identified especially with the uncensored 
transmission of news material for dissemination to the public. Sometimes 
linked with this in discussion is the so-called “‘right to listen’’ to broadcasts 
from outside the state, the repressive policy of the Axis governments in 
regard to which is well known. Still other phases of the general subject 
have to do with state responsibility for government propaganda directed 
across national frontiers,’ to the use by a state of a privately-owned press as a 
diplomatic weapon,‘ and to the status of foreign journalists who are at the 
same time public functionaries of their own states.5 War-time censorship 
presents a special situation which need not be considered here. For the pur- 
pose of the present comment attention will be restricted to what is commonly 
referred to as freedom of reporting from the territory of one state to outside 
territory and to certain developments extending over the past year which 
have some bearing upon the international establishment of this freedom. 

In a resolution approved on September 21, 1944, the United States Con- 
gress expressed ‘“‘its belief in the world-wide right of interchange of news by 
news-gathering and distributing agencies, whether individual or associate, by 
any means, without discrimination as to sources, distribution, rates or 
charges; and that this right should be protected by international compact.”’ ® 
Some six months later the representatives of twenty American republics at 
the Inter-American Conference on Problems of War and Peace, held in 
Mexico City, approved the following resolution: 


? The federal Constitution of Switzerland, while guaranteeing liberty of the press provides 
(Art. 55, par. 2) that les lots cantonales statuent les mesures nécessaires a la répression des 
abus 


Article 125 of the Constitution of the Union of Soviet Socialist Republics provides that the 
citizens of the USSR are guaranteed by law freedom of the press. A Soviet reply to state- 
ments made by the executive director of the Associated Press in 1945 submitted, inter alia, 
that ‘‘. . . Soviet democracy guarantees to the utmost a progressive form of freedom of the 
press,”’ and that “. . . he is wrong who thinks freedom of press eliminates leadership and 
guidance. . . . The matter is not in control or guidance but in who is realizing it and in 
whose interests it is done’’: article by N. Baltisky, in War and the Working Class, as repro- 
duced in the Washington Post, Jan. 21, 1945, p. 6B. 

*See Lawrence Preuss, ‘International Responsibility for Hostile Propaganda Against 
Foreign States,” this JournaL, Vol. 28 (1934), p. 649. 

«Raymond Christinger, Le développement de la presse et son influence sur la responsabilité 
internationale de 1 Etat, Lausanne, 1944, pp. 14-15. 5 Same, p. 23. 

*90 Cong. Rec. 8155, 8235; 58 Stat. (Pt. 2) 1119. 
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Whereas: 

The American Republics have repeatedly expressed their firm desire 
to assure a peace that will defend and protect the fundamental rights of 
man everywhere and permit all peoples to live free from the evils of 
tyranny, oppression, and slavery; 

The progress of mankind depends on the supremacy of truth among 
men; 

Truth is the enemy of tyranny, which cannot exist where truth pre- 
vails, so that those who would erect tyrannies are constrained to attempt 
its suppression or to raise barriers against it; 

Freedom of expression of thought, oral and written, is an essential 
condition to the development of an active and vigilant public opinion 
throughout the world to guard against any attempt at aggression; 

One of the most pernicious acts against humanity is the method em- 
ployed by totalitarian governments in isolating their people from the 
influence of foreign information, depriving them of access to the truth 
about international affairs, as well as creating obstacles abroad to an 
exact knowledge of internal conditions in their countries; 

It is one of the fundamental lessons of the present world war that 
there can be no freedom, peace or security where men are not assured of 
free access to the truth through the various media of public information, 

The Inter-American Conference on Problems of War and Peace 

Recommends: 

1. That the American Republics recognize their essential obligation 
to guarantee to their people, free and impartial access to sources of 
information. 

2. That, having this guarantee in view, they undertake, upon the 
conclusion of the war, the earliest possible abandonment of those meas- 
ures of censorship, and of control over the services of press, motion pic- 
ture and radio, which have been necessary in wartime to combat the 
subversive political tactics and espionage activities of the Axis states. 

3. That the Governments of the American Republics take measures, 
individually and in coéperation with one another, to promote a free ex- 
change of information among their peoples. 

4. That the American Republics, having accepted the principle of 
free access to information for all, make every effort to the end that when 
‘a juridical order in the world is assured, there may be established the 
principle of free transmission and reception of information, oral or writ- 
ten, published in books or by the press, broadcast by radio or dissem- 
inated by any other means, under proper responsibility and without 
need of previous censorship, as is the case with private correspondence 
by letter, telegram, or any other means in time of peace.’ 


The military collapse of Germany was followed by declarations concerning 
freedom of reporting from enemy territories and territory which had been 
occupied by the enemy. At the Tripartite Conference at Berlin the chief 
executives of the United States, Great Britain, and the Union of Soviet 
Socialist Republics, in a statement defining their attitude toward the Polish 
Provisional Government of National Unity, noted that that Government 


7 Final Act of the Inter-American Conference on Problems of War and Peace, Washington, 
1945, pp. 69-70. 
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had agreed “‘ . . . that representatives of the Allied press shall enjoy full 
freedom to report to the world upon developments in Poland before and 
during the elections.” In their statement of common policy for establishing, 
as soon as possible, the conditions of lasting peace after victory in Europe, 
the three Governments set forth that they had “‘no doubt that in view of 
the changed conditions resulting from the termination of the war in Europe, 
representatives of the Allied press will enjoy full freedom to report to the 
world upon developments in Rumania, Bulgaria, Hungary, and Finland.” ® 

While some war-time censorships have been relaxed, the situation as re- 
gards freedom of reporting was described, more than four months after the 
surrender of Germany and nearly a month after the acceptance of Japan’s 
surrender, as “spotty.” ® President Truman said, in a recent statement, 
that all representatives of the press, irrespective of origin or nationality, 
should have equal access to the news at Washington, and at least one mem- 
ber of Congress was reported as saying that he would oppose granting of 
additional funds to UNRRA unless there is assurance that nations receiving 
aid will codperate in the “‘ world free press”? movement.?° 

Further effort in the Western Hemisphere was projected in September, 
1945, when a resolution on freedom of information was presented at the 
Third Inter-American Communications Conference at Rio de Janeiro. Ina 
statement made in connection with this resolution, Ambassador Berle voiced 
the United States delegation’s belief that it expressed the desire of all the 
Americas and that recognition of the principle should consolidate progress 
recently made toward free information in most countries." 

While it appears that progress made toward the realization of freedom of 
reporting throughout the world has been quite limited, the idea in some form 
has found a place on the agenda of important international meetings, and has 
had strong official advocacy by the United States. Resolutions at inter- 
national conferences have furnished additional emphasis. Customary inter- 
national law has not in the past placed upon states any duty of permitting 
freedom of reporting from their respective territories. It remains to be seen 
whether the new arrangements for maintenance of peace under the Charter 
of the United Nations will come to be attended by conventional rules by 
which states will pernatt such reporting as a matter of international duty. 

Rosert R. WILson 


8 U. S. Department of State Bulletin, Vol. 13, No. 319 (Aug. 5, 1945), p. 159. 

* New York Times, Sept. 11, 1945, p. 22 (editorial based upon a survey of the situation in 
various countries). For a statement by Generalissimo Chiang Kai-shek as to the abolition 
within a specific time limit of the war-time censorship in China, see New York Times, Sept. 
4, 1945, p. 3. 

10 Washington Post, Aug. 23, 1945, p. 11, and Aug. 27, 1945, p. 7 (statement of Representa- 
tive Clarence Brown). 

New York Times, Sept. 9, 1945, Sec. I, p. 26. The resolution, it is reported, envisages 
adoption of measures by the nations separately and jointly “to develop unrestricted inter- 
change of information between their peoples.” 


CURRENT NOTES 
THE IMMUNITY OF GOVERNMENT-OWNED MERCHANT VESSELS 


The recent decision of the Supreme Court of the United States in The Baja 
California case has helped somewhat to clear up the confusion concerning 
one of the newest and most unsettled doctrines of International Law. How- 
ever, it has helped only a little, because the majority of the court seemed 
either to be not completely cognizant of the basic problem involved, or else 
to have failed to express an adequate solution. 

Briefly, the facts are that a merchant vessel owned by the United Mexican 
States had apparently been chartered on a bareboat basis to a private Mexi- 
can corporation which operated the vessel commercially. The Mexican ves- 
sel was the negligent cause of a collision with an American vessel and was 
subsequently libelled in rem in a Federal court for the collision damages. 
Mexico sought, unsuccessfully, to interpose sovereign immunity as a bar to 
the suit in admiralty, but was not supported in her contention by our De- 
partment of State. 

The majority of the Supreme Court held, rather narrowly, that the im- 
munity could not be successfully asserted because, although the vessel was 
owned by Mexico, it was not in the possession of that Government. In the 
course of its opinion, the majority of the court employed language which in 
principle appears to reverse The Pesaro,? one of the most unfortunate deci- 
sions ever made by the Supreme Court,? but the majority refrained from 
actually overruling that earlier case. 

In a concurring opinion Mr. Justice Frankfurter, with whom Mr. Justice 
Black joined, objected to the narrow ground of the decision of the majority 
and observed that “‘possession”’ is too tenuous a distinction. Mr. Justice 
Frankfurter advocated a broader ground of decision by which jurisdiction 
would be taken of [merchant?] ‘‘ vessels owned by foreign governments, how- 
ever operated, except when the” State Department or ‘‘ Congress explicitly 
asserts that the proper conduct of” our foreign ‘‘relations calls for judicial 
abstention.” 

It is submitted that Justice Frankfurter was more nearly correct in his 
view of the law than was the majority of the court, and it is further sub- 
mitted that a logical and reasonable ground of decision would be somewhat 
more extensive than even that advocated by Mr. Justice Frankfurter. 

Certainly the criterion of ‘possession’’ will cause difficulties. Had the 
case of The Cristobal Colon * been available to Mr. Justice Frankfurter, it 


1 This Journat, Vol. 39 (1945), p. 585. 

* Berizzt Bros. Co. v. S. S. Pesaro, 271 U. S. 562. 

* For critical comment, see 1 St. John’s L. R., p. 5; 40 Harvard L. R., p. 126: this JouRNAL, 
Vol. 20 (1926), p. 759, at p. 766. 4 Below, p. 839. 
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would have additionally fortified his argument, because in that case there 
was no actual possession of the wrecked vessel, certainly not by the Spanish 
Republican Government. Therefore the Supreme Court of Bermuda, sit- 
ting in admiralty, decided the case upon the technical basis of the theoretical 
right to legal possession rather than upon the question of fact as to where the 
actual possession had lain, which latter test appears to be the only test con- 
templated by the majority of the United States Supreme Court in The Baja 
California case. Thus a better ratio decidendi than “‘possession’’ is ob- 
viously necessary. 

Government ownership of merchant vessels and the consequent cases 
arising out of such ownership have all occurred since the First World War. 
The decisions of the American and foreign courts have been conflicting and 
illogical. Not infrequently they have been contrary to the practice of the 
commercial world, and contrary to the opinion of the admiralty bar and of 
legal scholarship.’ Such cases are probably likely to-occur more frequently 
in the future, and, unless they are logically decided, confusion will increase. 

It is submitted that only two doctrines need to be correctly understood 
and applied in order to decide such cases logically. 

The first is the legal fiction of sovereignty. As the more brilliant legal 
writers have shown for upwards of twenty years, the Byzantine and Medieval 
theories of sovereignty, which conceivably might have possessed some logic 
when applied to an individual monarch, have long since ceased to make any 
sense in their forced application to a modern state, the governmental ma- 
chinery of which is conducted by hundreds of thousands, and even by mil- 
lions, of officials, none of whom correspond in the remotest degree to the 
Emperor Justinian or even to Louis XIV. The ancient metaphysical doc- 
trine of sovereignty, therefore, must be abandoned by legal thinkers as ob- 
solete, and in its place substituted the simple practical rule of convenience, 
by which certain uses of certain kinds of public property for what have tra- 
ditionally been deemed public uses, will be the only immune uses (save, 
perhaps, in aggravated or exceptional circumstances), while all other uses of 
public property, and, particularly, the kinds of public property essentially 
similar to private property, will not be entitled to any immunity whatever. 

Tacitly, at least, this was the rule always applied in admiralty by the 
courts both of England and of the United States up to the First World War, 
and the use of this rule made the older law logical to the understanding and 
sensible in its application. Space prevents reference here to a more extended 
discussion elsewhere * of those earlier decisions, but their essential character- 
istic is that they insist upon a public use of public property and caution 
against an extension of the doctrine of sovereign immunity to uses of public 
property which would compete with traditionally private uses. Momen- 
tarily, at least, the majority opinion of the Supreme Court touched upon this 
thought in The Baja California case when it referred to the fact that “‘the 

51 St. John’s L. R. at pp. 14-15. 6 Ibid., pp. 18-27. 
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vessel was not in the possession and public service of that government”’ 
(italics supplied). However, the majority opinion did not return to that 
correct line of reasoning, except by an inference which may be drawn from a 
further statement that the courts may decide ‘‘whether the vessel when 
seized was that of a foreign government and was of a character and operated 
under conditions entitling it to the immunity . . .” (italics supplied). 

If, then, the obsolete theories of sovereignty are abandoned, it necessarily 
follows from what has been said that the second test as to whether or not 
there should be immunity (lacking a special request by the State Department 
or a statutory provision) is whether the public property is being used for 
traditionally public purposes, or in ways which are comparable with, and 
possibly competitive with, the traditional private uses of private property. 

After all, the only sensible reason why an English battleship is immune 
from American jurisdiction is not because it is the personal property of H. M. 
George VI (which, in English constitutional practice, it is not 7), but because 
the assertion of ordinary American jurisdiction over the activities of such a 
public type of vessel within American waters would lead to substantial inter- 
national discord, on the one hand, and, besides, there is no probable likeli- 
hood of conflict between the public activities of such a public vessel and any 
American private interests.® 

On the other hand, the interest of the local state is much greater and much 
more likely to be seriously affected when a government-owned vessel of a 
private nature (in its build and arrangement) is operated in what is a tradi- 
tionally private enterprise and which competes with, and may conflict with, 
similar private enterprises of the local government’s private citizens, par- 
ticularly where such a private type of vessel seeks to enfold itself and its es- 
sentially private activities in the immunity of the legal fiction of sovereignty 
which is both traditionally and practically appropriate only to the public 
activities of public vessels. There is no less and no more reason or justifica- 
tion for granting such immunity to publicly owned merchant vessels than 
there would be if the foreign sovereignty were to seek to obtain a similar 
immunity for similar vessels which were not publicly but privately owned. 
The nature of the property and the use made of it constitute the proper 
criteria, not the personality of either the owner or the temporary possessor. 

It is submitted that when the question next comes up before the Supreme 
Court of the United States The Pesaro should be overruled explicitly, and the 
broader and more practical doctrine, which is possibly adumbrated in the 
opinion of the majority in The Baja California case, and which is clarified by 
the concurring opinion of Mr. Justice Frankfurter, should be advanced to 
the clear and logical conclusion advocated above. 

FREDERIC R. SANBORN 


7 Indeed under English law such vessels are liable for their maritime torts; 1 St. John’s 

®If there is negligent navigation by such vessels we will press an American citizen’s 
damage claims: 6 Moore, Digest of International Law, pp. 679, 757. 
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THE PACT OF THE LEAGUE OF ARAB STATES 


The instrument establishing the League of Arab States (jamz‘at al duwal 
al‘Arabiyyah) was signed, subject to ratification by the signatory states, at 
Za’faran Palace, in Cairo, on March 22, 1945, by the accredited repre- 
sentatives of six Arab states: Syria, Lebanon, Egypt, Iraq, Saudi Arabia, 
and Transjordan.! Musa al-Alami, delegate of Palestine, was also present 
at the ceremony but did not’sign. The representative of the Imam of 
Yemen did not reach Cairo in time to sign but the Imam sent a message 
indicating that he would both sign and ratify.? 

The document of twenty articles and three annexes takes the form of a 
treaty or pact creating a League of Arab States, to which all independent 
Arab states may belong (Article 1). It lists the objectives of the League: the 
facilitation of collaboration among the Arab states, the safeguarding of their 
independence and sovereignty, the solving of common economic and social 
problems, and such other questions as may arise (Article 2 and Preamble). 
A Council is set up as the chief organ of the League, with representatives 
from each member state, each state to have a single vote (Article 3). Pro- 
visions are made for a permanent Secretariat-General with a Secretary- 
General and staff (Article 12). Permanent headquarters of the League are 
established at Cairo (Article 10). Special commissions are to be created to 
study subjects of common interest and to draft agreements to ensure the 
carrying out of their findings (Article 3). The Pact outlines the functions 
and procedures of the Council and the Secretariat (Articles 1, 3-6, 11-13, 
15, 17, 18). It prohibits the use of force for settlement of disputes among 
members (Article 5). The procedure to be followed in case of aggression 
between member states or by a non-member state against a member is stipu- 
lated in Articles 5 and 6. Procedure is also provided for voting on various 
subjects (Articles 5-7, 12, 18, 19), for codperation with other bodies including 
non-member Arab states (Annex II) and such international organizations as 
may be set up to deal with peace and security (Article3). It provides for the 
conclusion of treaties among members of the League in keeping with the 
spirit of the Pact (Articles 9,17). Procedure for withdrawal or expulsion of 
members (Article 18) and for amendment and ratification of the Pact are set 
out (Articles 19, 20). 

Annex I regarding Palestine provides that an Arab representative of 
Palestine, selected by the Council, shall participate in the work of the Coun- 
cil. The annex takes the view that the failure of Palestine to exercise its 
independence because of reasons beyond its control should not be allowed to 
interfere with its participation in the League. 

Annex II, dealing with the participation of other Arab countries in the 
League, takes the position that the League should undertake everything in 
its power to assist the other Arab countries to realize their common objec- 

1 Al Ahram (Cairo), March 23, 1945; Le Progrés Egyptien (Cairo), March 23, 1945. For 


text see below, Supplement, p. 266. 
* Journal d’ Egypte (Cairo), March 23, 1945. 
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tive. As a preliminary step thereto, the League should admit representa- 
tives of these countries to participation in the special commissions. Annex 
III nominates Abdur Rahman Azzam Bey, Egyptian Minister for Arab 
Affairs, as the first Secretary-General of the League. 

Behind the establishment of the Arab League by the Pact have been 
many years of activity by the Arab peoples on behalf of Arab unity.2 The 
movement had been particularly stimulated by Mr. Eden’s assurances at the 
Mansion House, on May 29, 1941, that ‘‘His Majesty’s Government .. . 
will give their support to any scheme that commands general approval.’’ 4 

Additional encouragement seems to have been given by Mr. Eden’s state- 
ment, on February 24, 1943, to the House of Commons that “‘the British 
Government would view with sympathy any movement among Arabs to 
promote their economic, cultural or political unity . . . the initiative in any 
scheme would have to come from the Arabs themselves.”’® Although 
General Nuri as-Said of Iraq had published privately in early 1943 a scheme 
for Arab unity,* it was Nahas Pasha, Prime Minister of Egypt, who first 
made a public pronouncement looking toward an Arab Union. On March 
30, 1943, a statement on his behalf was made in the Egyptian Chamber of 
Deputies: 7 


Since Mr. Eden made his statement (concerning Arab Union) I have 
been carefully studying the question, and have found that the best 
means to attain a satisfactory result would be for the Arab governments 
to deal with the question themselves. I have therefore come to the 


conclusion that the Egyptian Government should take up the matter 
officially and should discover the opinion of the various Arab govern- 
ments and at what they aim. Having done this, the Egyptian Gov- 
ernment should proceed to reconcile the different contradictory views as 
far as possible, then hold a friendly meeting in Egypt, so that we may 
work for the Arab Union with a united spirit. 


In accordance with this announcement, a series of conferences were 
arranged in Cairo between Nahas Pasha and various Arab governments: 
Iraq, July 31-August 6, 1943; Transjordan, August 28-September 1, 1943; 
Saudi Arabia, October 11-November 2, 1943; Syria, October 26-November 
3, 1943; Lebanon, January 9-13, 1944; Yemen, February 6-9, 1944. Fol- 
lowing these conferences and other meetings between the interested govern- 
ments, Nahas Pasha revealed, on July 12, 1944, that he had informed the 
Arab states that a meeting of the Preparatory Committee would take place 


3 For background of Arab unification movement see Bulletin of International News, Sep- 
tember 30, 1944, pp. 799-804, Philip Hitti, ‘‘ Possibility of Union Among the Arab States,” 
in American Historical Review, July, 1943; Philip W. Ireland, ed., The Near East: Problems 
and Prospects, Chicago, 1942; Col. Stewart F. Newcombe, ‘A Forecast of Arab Unity,” in 
Journal Royal Central Asian Society, Vol. XX XI, Pt. II (1944); George Antonius, The Arab 
Awakening, New York, 1939. 

‘ The Times, London, May 30, 1941. 5 H. of C. Debates, Vol. 387, February 24, 1943. 

* 6 Essential details in S. F. Newcombe, as cited. 7 Al Ahram, March 31, 1943. 
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in the near future in Cairo to record views, to complete necessary investiga- 
tions, and to prepare for a general Arab conference. 

The Preparatory Committee convened on September 25, 1944, in Alex- 
andria at the Antoniades Palace, with representatives of Syria, Lebanon, 
Iraq, Egypt, and Transjordan in attendance.* Saudi Arabia’s representa- 
tive, Shaikh Yussuf Yassin, arrived later, while Musa al-Alami was invited 
to attend as a representative of Palestine. The representative of the Imam 
of Yemen participated only as an observer in the work of the Committee. 
Six subcommittees, on political, social, economic, health, cultural, and com- 
munications questions, were nominated to work out the possibilities of codp- 
eration between the Arab states. This action and other decisions of the 
Committee were embodied in a protocol, signed October 7, 1944, usually 
referred to as the Alexandria Protocol.® 

Drafting the Pact of the Arab League became the function of the political 
committee set up by the Alexandria Protocol. Members of the committee, 
for the most part the Foreign Ministers of the interested states, convened in 
Cairo on February 14, 1945, and by March 3 a draft had been prepared for 
submission to the General Arab Congress.!® The General Congress, com- 
posed of representatives of the same six states, convened on March 17." By 
March 20, 1945, agreement had been reached on the Pact, the signature 
taking place two days later. 

Ratification by the signatories in accordance with Article 20 was initiated 
by Iraq, when a bill for the purpose was passed unanimously by the Chamber 
of Deputies on March 28, 1945.% The Senate approved on March 29 and 
the Regent gave his assent on April 1. On March 31 the Pact was brought 
before the Syrian Parliament which gave its approval the same day, the 
Foreign Minister announcing that the vote had been unanimous." Ratifica- 
tion was proclaimed on April 3, 1945, by the President of Syria, Shukri al- 
Quwatli.“ 

The Egyptian Chamber of Deputies voted unanimously for the bill to 
ratify the Pact, April 2, 1945.5 The Senate similarly approved on April 4, 
the bill being signed by King Faruk on April 5, 1945.% The Lebanese 
Chamber of Deputies unanimously ratified the Pact on April 7, 1945. 
Transjordan ratified the Pact on March 31, 1945.17. Notification that Ibn 
Saud had ratified the Pact was given to Abdur Rahman Azzam on April 7, 


8 Al Ahram, September 25, 1944. * Al Moagattam (Cairo), October 8, 1944. 

1° For communiqué of Egyptian Foreign Minister see Journal d’ Egypte (Cairo), March 3, 
1945. 

4 Le Progrés Egyptien, March 18, 1945. 2 Al-Akhbar (Baghdad), March 30, 1945. 

13The Damascus press (Alif-Bay, etc.) indicated, however, that one deputy, Akram al- 
Hourani, cast his vote against the Pact because, as he explained, it did not take a sufficiently 
strong position concerning Palestine. 

4 Decree No. 151, Republic of Syria, April 3, 1945. Journal d’Egypte, April 2, 1945. 

6 Law No. 1 of 1945, April 5, 1945, Journal Officiel du Gouvernement Egyptien, No. 58, 
April 7, 1945. 17 Al Misri (Cairo), April 1, 1945. 
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1945.18 The Prime Minister of Egypt announced, May 11, 1945, that the 
Imam of Yemen had taken similar action.’ 

In accordance with Article 20, which provides that ‘‘the Pact shall become 
operative as regards each ratifying state fifteen days after the Secretary- 
General has received the instruments of ratification from four states,”’ the 
Pact entered into force on May 10, 1945, four states, Egypt, Transjordan, 
Saudi Arabia, and Iraq, having deposited their ratifications on or before 
April 25. The ratification of Iraq reached the office of the Secretary-General 
in Cairo on this day.?° 

An indication of the attitude of the American Government toward the 
League of Arab States was contained in an address delivered by Mr. William 
Phillips, Special Assistant to the Secretary of State, at a dinner in honor of 
the Regent of Iraq given in New York on June 2, 1945. On this occasion, 
after expressing the view that “the determination of the Arab people to reés- 
tablish their independence, and to play a role in world affairs to which they 
feel themselves entitled by reason of their brilliant past and their talents and 
industry . . . contributed to their decision recently to form the League of 
Arab States,’’ Mr. Phillips said: ‘‘We welcome the development of Arab 
codperation and are confident that the strengthening of the ties between the 
various Arab countries will not only be to their common benefit but will also 
enable them to make important and constructive contributions to the great 
tasks awaiting the United Nations.” #! 

The first extraordinary session of the League met at Cairo on June 4, under 
the provisions of Articles 6 and 11, to consider the crisis between France and 
the Republics of Syria and of Lebanon. Following the fourth of the six 
meetings a communiqué was issued on June 8 stating that the French Govern- 
ment was responsible for the attack and all casualties and damages, that the 
presence of French forces was contrary to the independence and sovereignty 
of Syria and Lebanon, that the Council approved the demand for with- 
drawal of all French forces; that the troupes spéciales should be placed at the 
disposal of Syria and of Lebanon, and that the Council would take essential 
steps to check French aggression.” 

Invitations to the signatories and to Musa al-Alami of Palestine to be 
represented at the initial meeting of the Economic and Agricultural Com- 
missions were issued late in June. Reports of progress in the work of the 
commissions, which first met on July 15, were issued from time to time.” 

A general review of the problems of the Arab world and the role of the 
Arab League were expected to form a part of the Agenda of the League at its 
first regular session, scheduled for October, 1945. 

Puitiep W. IRELAND 


18 New York Times, April 8, 1945. 19 Journal d’ Egypte, May 11, 1945. 

20 Rgyptian Gazette, April 25, 1945. 21 Department of State Bulletin, June 3, 1945. 

2 For full communiqué see Journal d’ Egypte, June 9, 1945. 

23 See Al Ahram and La Bourse Egyptienne, July 16, 1945, Le Progrés Egyptien and Egyp- 
tian Mail, September 5, 1945. 
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THE THIRTIETH ANNIVERSARY OF THE FOUNDATION OF THE GROTIUS SOCIETY 


The Grotius Society celebrated in London on the first three days of June, 
1945, its thirtieth Anniversary. Lord Simonds recalled at the opening 
banquet given by the Society how at the time the Society was founded such 
events occurred as the use of gas in warfare, the sinking of the Lusitania, and 
the prevalence of pessimistic views on the future of international law; the 
Grotius Society then proclaimed as it still proclaims its faith in international 
law. The Society had recently discussed the question, ‘‘ Will international 
law survive?” ‘‘It will survive,” said Lord Simonds, ‘“‘by the force of men 
of good will, by the force of the Grotius Society, and by the Societies which 
have similar aims and aspirations; the alternative of survival is death—the 
death of law and order and justice amongst nations.” 

The 2nd and 3rd of June were devoted to the Conference on International 
Law which, as in the preceding year*, was held at Burlington House, Lon- 
don, under the presidency of Sir Cecil Hurst, Vice President of the Per- 
manent Court of International Justice and President of the Society; over one 
hundred jurists, representing practically all the United Nations, attended 
the Conference. 

“The organization of the future International Authority,” a subject dealt 
with in Dr. Colombos’ paper was the first subject of the debates. Sir Cecil 
Hurst, speaking of the San Francisco Conference, expressed the view that it is 
“the world’s last chance to obtain an effective machinery for dealing with 
international problems.”’ He pointed out that the Charter ought to safe- 
guard the right of self-defence until the Security Council could take effective 
steps against the aggressor and that there was a need for an international 
force to suppress aggression. Air Vice-Marshal Bennett, said that justice was 
necessary to make law effective and expressed concern over the veto right 
reserved to the five big Powers. Prof. Séfériades (Greece) and some other 
speakers said that war could only be combatted by justice and that justice 
could only be maintained by international tribunals. Prof. Goodhart 
(Oxford) urged the adoption of a realistic view; we have to deal, he said, not 
with ideals but with actual facts; he agreed that the essential thing is to get 
the world in some sort of organization—some sort of organization is better 
than none; as an American he felt that one of the great hopes of the world 
rested on the fact that now both the United States and Great Britain were 
strong and we had a better foundation on which to build: ‘‘We have to be 
very careful in a world organization not to block by a paper scheme those 
who are willing to work and to prevent those who are willing to break the 
peace.” 

The second session of the Conference was opened by a paper read by prof. 
Sir Arnold MeNair, Vice Chancellor of Liverpool University, on the ‘‘ Prob- 
lems connected with the position of the merchant vessel in private interna- 
tional law with particular reference to the power of requisition.”’ After a 


* See this JouRNAL, Vol. 38 (1944), p. 474. 
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detailed analysis of English and American practice and of text books, he 
came to the conclusion that the Crown had the right to requisition British 
merchant ships whether they were in British waters, on the high seas, or in 
foreign waters, and to enforce that requisition everywhere except in foreign 
territorial waters, and that, conversely, the British Government and Courts 
should recognise a corresponding right in other States. Mr. K. S. Carp- 
mael, in initiating the discussion, regretted the inclination of English Courts 
to allow foreign sovereigns to obtain possession of ships under their flag in 
English ports by means which were not always in accordance with interna- 
tional policy. The writer of this note disagreed with the doctrine of “ quasi- 
territoriality” of private vessels adopted by the American Judge Hand in 
the Navemar case; he supported the view expressed by the Scottish Court of 
Session (Outer House) in the El Condado, a case where the Court refused to 
recognise the effect of a Spanish decree of requisition of a ship lying in 
Scottish waters. 

“The Limits of the Exclusive Jurisdiction of the State”’ was the subject 
of a paper read by Prof. Norman Bentwich at the third session of the Con- 
ference. He emphasized the necessity of the extension of the international 
sphere of jurisdiction and of the modification of the doctrine of exclusive 
domestic jurisdiction; he suggested developing international law and inter- 
national administrative organization in order to give effect to the broad pur- 
poses of the Atlantic Charter; in consequence the following topics should 
cease to be matters which by international law remain solely within the 
jurisdiction of the State concerned: the treatment of the individual citizen 
and minority groups, including measures of denationalization; the govern- 
ment of dependent people in colonies, protectorates, and mandates; customs 
and tariff policy; migration and immigration. Prof. Goodhart doubted 
whether the Great Powers would accept any interference with what was now 
regarded as their exclusive domain; interference with national jurisdiction by 
an international authority could only be justifiable in matters which en- 
dangered international security. 

The closing session was devoted to the Report of the Committee on ‘In- 
ternational Law and the Rights of the Individual,” presided over by Lord 
Porter. The Committee suggested, as part of the forthcoming peace settle- 
ment, the institution of some international machinery on lines analogous to 
the International Labor Office; this machinery would be charged with the 
duty of keeping constantly under observation the lot of the individual in the 
different countries of the world; the agreement establishing the new ma- 
chinery would define its duties by enumerating the rights of which individ- 
uals had been deprived in totalitarian States and which may be said to indi- 
cate the “fear” from which “‘all men in all the lands’’ should be protected. 
Prof. Réné Cassin, President of the Conséil d’Etat, said that the Great 
Powers were successful, during the nineteenth century, in abolishing slavery 
throughout the world and that the so called “European Concert” effectively 
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intervened for the amelioration of the lot of Christian people in Turkey; no 
such intervention was made by the League of Nations against the oppres- 
sions of the Nazi regime; at the San Francisco Conference the French Dele- 
gation had proposed to insert in the new Charter an exact definition of the 
rights of the individual and of the right of intervention in the domestic 
jurisdiction of the States where the treatment of the individuals was likely to 
endanger international peace. Mr. Harvey Moore said that the lawyers 
should take the lead in creating a new order; ‘‘ we should not give these tasks 
to the executive, but to great judges.” 
Roman K. KuratowskIi 


ORIGIN OF THE TERM INTERNATIONAL ORGANIZATION 


When thinking out the application of the general principles of political 
science and the art of government to the international field in the years 
1914-20, and composing a general text on the subject, the present writer 
employed the phrase ‘‘international organization” without any knowledge 


whether that phrase had been employed previously or not.! It certainly was 
not in current use in the years 1918-1920 and the present writer did not know 
of any previous use of it. He consulted the card-catalogue of the Library of 
Congress in the winter of 1918-1919 and was surprized not to find any such 
rubric in use there. ‘International codperation”’ was used but the idea of 
institutionalized codperation or of international organization was unknown. 
In view of the position now attained by the term both in common usage and 


official parlance it may be interesting to explore its origins and history briefly. 
Corrections or amplifications are invited.* 

In his pioneering work entitled Public International Unions, published in 
1911, Professor Paul 8. Reinsch, of the University of Wisconsin, spoke of 
“cosmopolitanism” and “world organization” and then added, ‘“‘ Yet the 
realm of international organization is an accomplished fact.” 2 For a long 
time the writer, who discovered this use of the term in the late twenties, 
regarded it as the first use of the phrase. The two older terms had been 
quite familiar before Reinsch’s time but signified quite different ideas or 
factual situations from those designated by ‘‘international organization”’; by 
this term Reinsch intended, as indicated by the context, to refer to some- 
thing more concrete and specific than had been meant by the other more 


1In his Introduction to the Study of International Organization, published in 1922, the 
writer said (p. 3) that the new phrase had come into common speech in the preceding twenty- 
five years. This was somewhat of an exaggeration although the usage grew rapidly in the 
years 1920-1922 and immediately thereafter. 

* Mr. George A. Finch, Editor-in-chief of this JouRNAL, has pointed out that he employed 
the category in question in preparing in 1916-1920, the Analytical Index for Vols. 1-14 
(1907-1920) (see p. 151 thereof); he is unaware of having drawn on any particular source. 
The Recommendations of Habana Concerning International Organization, of 1917, are also to 
be noted: this Journat, Vol. 14 (1920), p. 301. 

?Reinsch, P. S., Public International Unions, 1911, pp. 2 and 4. 
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familiar terms. ‘‘Cosmopolitanism’’ referred to a culture-pattern, as we 
might say today, not a formal organization, while ‘‘world organization” 
meant merely some kind of organization of the world, leaving the question of 
what kind of organization entirely uncertain; a possible meaning of the latter 
term, namely unitary world organization, or a world state, lay still further in 
the future than international organization and was not then thought of. 

A little further along * Professor Reinsch cited, in support of his doctrine of 
a reconciliation of nationalism and internationalism through international 
association, ‘‘the prospectus of the German association for the mutual 
understanding among nations” signed by Jellinek, Liszt, Nippold, Piloty, 
Schiicking, and Ullmann, which also suggested that it was ‘‘ possible to com- 
bine with the idea of nationalism that of international organization.’ 
Reinsch gave no indication of the source of this document nor its date. The 
document must obviously date from some time prior to publication of the 
work by Reinsch, and his public use of the formula in question; it would 
seem to date from around 1910, the end of a decade which had seen so many 
striking efforts in the direction of international order and progress. On 
the other hand the formula would obviously have been used in the mani- 
festo in German and have to be translated when being taken over by 
Reinsch. 

As a matter of fact what very probably was the original of the manifesto 
appears in the May, 1910, number of Die Friedens-Warte, signed by the 
persons named.* But here the document—called an Aufruf (call; summons) 
—does not contain the phrase in question in the passage quoted by Reinsch 
but uses the term ‘international idea” (den internationalen (Gedanken)— 
instead. Whether or not an English version of the Aufruf was issued which 
contained the variant version we do not know; it is possible that Reinsch 
himself simply took liberties in the translation. Still more interesting are 
the facts that the Aufruf did use the phrase ‘international organization”’ 
later ® (calling for the further development of beginnings already made 
in that direction), though it carried in its title merely a mild reference to 
‘international understanding” (tnternationaler Verstdéndigung). Finally it 
is to be noted that this very phrase had formed the heart of the subtitle of 
Die Friedens-Warte through 1908 (Zeitschrift fiir internationale Versténdi- 
gung) when (in 1909) it had changed to zwischenstaatliche Organisation 
(Zeitschrift fiir), without explanation, and that the Aufruf was preceded, in 
the May, 1910, issue,® by an article entitled Der Progress der internationaler Or- 
ganisation, by Wilhelm Ostwald, not mentioned in the Aufruf, an article 
based, be it said, on a somewhat strained analogy between the physical 
sciences and social evolution, and followed 7 by an article from the pen of the 


4 Die Friedens-Warte, May, 1910, p. 84, col. 1. For much of the material in this note, 
specifically the reference to Lorimer, below, I am indebted to my friend and former colleague 
Professor Hans Wehberg, scholarly and indefatigable editor of Friedens-Warte now since 
many years. 5 Same, col. 2. oP. Si. 7™P. 89. 
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sworn internationalist, then editor of Die Friedens-Warte, Alfred H. Fried, 
entitled Der Bismarckismus wider die internationale Organisation. In sum, 
the transition from the vaguer and less conscious terminology of the 1900's 
was giving way at this time among German and Austrian scholars, to a more 
specific and deliberate reference to “international organization.”’ 

One of the leading figures in this transition was Walther Schiicking, later a 
judge on the Permanent Court of International Justice. In fact it is to the 
writings of Schiicking in 1907 and 1908—an article of 1907 entitled Modernes 
Weltburgertum ° and another of 1908 and 1909 entitled L’Organisation Inter- 
nationale or Die Organisation der Welt ®° embodying ideas expressed in a lec- 
ture given in Vienna on October 30, 1907,!°—that we can trace the earliest 
modern use of the phrase “‘international organization.”’ It appears repeat- 
edly in these writings and probably passed over from Schiicking to the Frie- 
dens-Warte by the paths already indicated. Indeed it might well seem that 
Schiicking had been more responsible than anyone else in this critical period 
for stabilizing and launching in the world of scholarly thought the concept 
and verbal formula “international organization.”’ 

This, however, was not the first time that the formula had appeared. 
Indeed it had appeared both in English and French at least a generation 
earlier, in both cases from the pen of the Scotch jurist James Lorimer. This 
somewhat religious and mystical seer, but practical jurist as well, delivered 
an address before the Royal Academy in Edinburgh on May 18, 1867, en- 
titled: ‘On the Application of the Principle of Relative, or Proportional, 
Equality to International Organization.” In 1871 Lorimer published an 
article in the Revue de Droit International et de Législation Comparée entitled 
Proposition d’un Congrés International basé sur le Principe de facto, in which 
he again utilized the idea and the formula “international organization.” @ 
In a letter to Thomas Willing Balch of February 10, 1874, he once more em- 
ploys the term." Finally he employed the idea and the term freely in his 
Institutes of the Law of Nations, especially in the second volume of that 


8 Die Zukunft, edited by Maximilian Harden, August 17, 1907, cited in correspondence by 
Wehberg. 

9Tn French in Revue Générale de Drott Internationale Publique, Vol. XV (1908), p. 1, and in 
German in Staatsrechtliche Abhandlungen, Festgabe fiir Paul Laband, Tiibingen, 1908, p. 535; 
the German version is greatly expanded in comparison with the French although they are 
obviously more or less the same paper. 

10 Juristische Blatter, publication of the Juristiche Gesellschaft zu Wien, Vol. 36, No. 44 
(Nov. 4, 1907), p. 521. For this reference I am indebted to my friend and former colleague 
Professor Kelsen, sometime member of the Juristiche Gesellschaft. 

1 Transactions of the Royal Society of Edinburgh, Vol. XXIV (1867), p. 557, cited in 
Jacob ter Meulen, Der Gedanke der Internationalen Organisation, 1917-1940, Vol. II, Pt. 2, 
p. 207, note 2. On Lorimer’s position in the field of international law and organization in 
general see Jenks, C. W., ‘The Significance today of Lorimer’s Ultimate Problem of Inter- 
national Jurisprudence,” in Grotius Society, Transactions, Vol. 26 (1940), p. 35. 

2 Revue de Droit International et de Législation Comparée, Vol. III (1871), p. 1, at p. 4. 

3 Thomas Willing Balch, International Courts of Arbitration, 1912 (fourth edition), pp. 
31, 41, 
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work, which appeared in 1884.“ Lorimer seems to have been the inventor 
of the term ‘international organization.” 

Lorimer’s writings were well known on the Continent. His principal 
work was translated into French by Nys and published in Brussels in 1885," 
and the section dealing with problems of the future had already appeared in 
French in the Revue de Droit International et de Législation Comparée.* It is 
entirely possible and even probable that it was his use of the term which was 
taken up a generation later by Schiicking and his colleagues in Germany and 
Austria. 

A few supplementary questions suggest themselves. Is any importance to 
be attached to the use of this specific idea and this specific term? Is it not 
probable that others had employed the idea and term ‘international or- 
ganization” before Lorimer? Was the idea not present earlier in any 
event? Why did the concept and the phrase, though launched in Great 
Britain in 1867 and on the Continent in 1871, not “catch on”’ and make its 
way in the world? Why did it enjoy a different fate after 1919? The an- 
swer to the first question is found in those which must be given to the other 
four. It does not seem that any of the dozens or score of persons who had 
thought about the problem of international order prior to Lorimer had hit 
upon the exact solution thereof or used the precise formula which we are 
discussing.“ They had talked about peace and justice, and order and 
humanity and many other things, including those mentioned at the beginning 
of this paper, but not the precise and supremely appropriate combination of 
elements which is “international organization,” although that solution of 
the international problem now, in view of the selective victory of that con- 
cept, seems superbly obvious in retrospect. Even references to a congress of 
nations or a federation or confederation of the world missed the general 
idea.'7_ Not only was the magic phrase not present but the exact idea was 
not present. And the reason was that the world of nations and the nations 
of the world were not ready for it. So much so that when a precocious seer 
launched the term it failed to take hold, even among scholars. Even when 
repeated in Germany forty years later it failed to make its impress and an- 
other decade and more, and much educational agony, were needed before the 
solution became clear and was perceived. Indeed it became obvious and 
admitted then (in the 1920’s) only because in the League effort adequate 
emphasis was placed, beyond sentiments and ideas and principles and rules 
of law, upon permanent institutions, organization, and the structure, albeit 
rudimentary, of the international federal state. 

PITMAN B. PoTrer 


4 The Institutes of the Law of Nations, Vol. II, 1884, pp. 190, 216, etc. 

18 Under the title Principes de Droit International; published also in Paris. 

16 Lorimer’s phrase was frequently used by Constantin Franz in 1878-82 (Féderalismus 
als . . . Prinzip fiir . . . Internationale Organizatton, 1879): ter Meulen, Vol. II, Pt. 2, 
p. 15, and correspondence with Dr. Laslo Ledermann, Geneva. 

17 Lorimer even proposed ‘‘ International Government’’: work cited, p. 279. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Perron May 16-Avuaust 15, 1945 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. J. E. D., Chronology of In- 
ternational Events and Documents, Royal Institute of International Affairs; C. S. Monitor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. 
Rec., Congressional Record, D. S. B., Department of State Bulletin; Ex. Agr. Ser., U.S. 
Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., 
Great Britain Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. S., U.S. 
Treaty Series. 


September, 1944 
18-November 2. Orptum. Russia and the United States exchanged notes concerning limita- 
tion of the production of opium. Texts: D. S. B., July 22, 1945, pp. 129-131. 


22-May 14, 1945 Oprum. Turkey and the United States exchanged notes concerning 
limitation of the production of opium. Texts: D. S. B., July 8, 1945, pp. 63-69. 


May, 1945 

4 Great Brirarn—Tourkey. Signed trade and payments agreement in London. 
London Times, May 5, 1945, p. 3; D. S. B., Aug. 5, 1945, p. 191. Text: Turkey 
no. 1 (1945), Cmd. 6632. This agreement abrogates the agreement of Feb. 3, 1940, 
as extended. 


11-18 Press Conaress. Third Inter-American Press Congress was held at Caracas, 
Venezuela, having been postponed from June, 1944. P. A. U., August, 1945, pp. 
444-445. The 4th Congress will be held in Colombia. 


DeNMARK—JAPAN. Denmark severed dipiomatic relations. N. Y. Times, May 19, 
1945, p. 7. 


CHINESE Recoanition. Denmark recognized the Government of Generalissimo 
Chiang Kai-shek. N.Y. Times, May 19, 1945, p. 7. 


19-June 20 Trieste. Field-Marshal Sir Harold Alexander issued statement May 19 on 
the occupation of the city by Marshal Tito. Text: N. Y. Times, May 20, 1945, 
p. 17. Text of Marshal Tito’s reply to the United States and Great Britain rela- 
tive to Yugoslav claims to Trieste and Istria: p. 16. Both texts: London Times, 
May 21, 1945, p. 3. It was announced May 22 that Marshal Tito had accepted 
‘fin principle” the Allies’ position. N. Y. Times, May 23, 1945, pp. 1, 4. De- 
partment of State announced signature of an agreement providing for a temporary 
military administration under Allied control of the province of Venezia Giulia, 
including Trieste. N. Y. Times, June 10, 1945, p. 1. Text of agreement: p. 6; 
D. S. B., June 10, 1945, p. 1050, London Times, June 11, 1945, p. 4. Text of 
Yugoslav Government’s letter and declaration: D. S. B., June 17, 1945, p. 1096. 
Exact boundary lines of Marshal Tito’s occupation zone were agreed to on June 
15. N. Y. Times, June 16, 1945, p. 7. The United States, Great Britain and 
Yugoslavia signed military agreement partitioning the Venezia Giulia area of pre- 
war northeastern Italy. The agreement set up a “Blue Line” for administrative 
purposes. N.Y. Times, June 21, 1945, p. 2; Free Europe (London) June 29, 1945, 
p. 200. 
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21 MIKOLAJCZYK, STANISLAW. Former Premier of the Polish Government in London, 
expressed view that solution of Polish-Soviet relations could be found and that the 
London regime should resign. London Times, May 22, 1945, p. 6. 


21-July 22 LEBANON AND Syria. Negotiations with France were broken off May 21 by 
the Levantine States because of French desire for special rights in the area. JN. Y. 
Times, May 22, 1945, pp. 1, 5. On May 22 Syria demanded removal of French 
troops. N. Y. Times, May 23, 1945, p. 4. Excerpts from joint Lebanese-Syrian 
statement of May 23: N. Y. Times, May 24, 1945, p. 5. French official statement 
of May 27 declared arrival of Senegalese replacement troops had been the cause of 
the crisis. N.Y. Times, May 28, 1945, p.5. Text of United States note to French 
Provisional Government of May 28: N. Y. Times, June 1, 1945, p. 5; D. S. B., June 
3, 1945, pp. 1013-1014. Text of French statement of June 1: London 7'2mes, June 
2, 1945, p. 4. Prime Minister Churchill in message to General de Gaulle stated 
that British troops had been ordered to intervene in order to prevent further trouble 
in Syria. Text of message: N. Y. Times, June 1, 1945, p.5. Text of Mr. Church- 
ill’s speech in House of Commons on June 5 denying French implication that Brit- 
ishinterference had provoked the uprising: N. Y. Times, June 6, 1945, p. 12; London 
Times, June 6, 1945, p. 4. France was requested on June 7 to remove troops. 
N.Y. Times, June 8, 1945, p. 5. Text of General de Gaulle’s address of June 19: 
Free France (N. Y.), July 1, 1945, pp. 17-21. Partial text of statement of June 22, 
issued by French press agency concerning British policy: London Times, June 
25, 1945, p. 3. France started the evacuation of barracks in Syria on July 22. 
C.1. E.D., July 1-22, 1945, pp. 51-52. 


22-August 10 War Dectarations. The following declarations against Japan were made: 
Ecuador, May 22. N.Y. Times, May 23, 1945, p. 4. Brazil, June 6. D.S. B., 
June 10, 1945, p. 1060. Italy, July 15. London Times, July 16, 1945, p.3. Rus- 
sia, August 8, effective August 9. N. Y. Times, Aug. 9, 1945, p. 1. Text: p. 3; 
Russian Embassy Information Bulletin (Washington), Aug. 11, 1945, p. 1; London 
Times, Aug. 9, 1945, p.4. Mongolian Peoples Republic, August 10. N.Y. Times, 
Aug. 11, 1945, p. 2. 


23 GERMAN Property. United States, acting as trustee for the Allied Governments 
assuming power in Germany, formally took over the property of the German Em- 
bassy, papers, etc., in Washington. D.S. B., May 27, 1945, p. 954. 


23 Germany. The Third Reich ended today, with its dissolution by the Allies and the 
arrest of the High Command and General Staff. N.Y. Times, May 24, 1945, pp. 
1, 9. 

23/24 Great Britain. The Coalition Government headed by Winston Churchill resigned 
May 23. N.Y. Times, May 24, 1945, p.1. ‘‘Caretaker’”’ Government took office 
May 24. N.Y. Times, May 25, 1945, pp. 1, 7; London Times, May 26, 1945, p. 4. 


24 Austria. Establishment of the British and American military government for joint 
control of Austria was proclaimed by Field-Marshal Sir Harold Alexander. N. Y. 
Times, May 25, 1945, pp. 1, 4. Texts of proclamations: London Times, May 25, 
1945, p. 3. 


24/June 25 Tue NetTHERLANDS. The Government was formally reéstablished at The 
Hague, when the Cabinet convened there for the first time in about five years. 
N.Y. Times, May 25, 1945, p.4. A new Cabinet was sworn in on June 25. Mem- 
bers: London Times, June 25, 1945, p. 3; Netherlands News (N. Y.), July 1, 1945, 
p. 178. 


28 Great Britain—Irag. Signed exchange agreement at Baghdad. Text: /raq no. | 
(1945), Cmd. 6646. 
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29 Curna—TxHE NETHERLANDS. Signed treaty relinquishing extraterritorial rights in 
China, and exchanged notes concerning the settlement of these and related matters. 
N.Y. Times, May 31, 1945, p. 2; London Times, May 31, 1945, p. 4. 

29 Norway (in exile)—Unitep States. Effected agreement by exchange of notes in 
Washington concerning certain problems of marine transportation and litigation. 
D.S. B., July 8, 1945, p. 71. 

30/August8 Iran. Announcement was made May 30 that Iran had asked for the evacua- 
tion of British, American and Soviet troops, since the European phase of the war 
had ended. WN. Y. Times, May 31, 1945, p. 1; B. J. N., June 9, 1945, p. 531. The 
Iranian Foreign Minister announced on August 8 that British and Russian forces 
would be withdrawn at once. WN. Y. Times, Aug. 9, 1945, p. 12. 


31-June 4 Untrep Nations CoMMISSION FOR THE INVESTIGATION OF WAR CRIMES. 
Representatives of 16 nations met in London without announcing any recommenda- 
tions. N.Y. Times, June 5, 1945, p. 10. 


June, 1945 

2 ARGENTINA—Botivia. Effected agreement by exchange of notes at La Paz, regard- 
ing railroad, highway and oil-pipeline construction, and the development of southern 
Bolivian oilfields. It is intended to extend and amplify their treaties of Feb. 10, 
1941 and Feb. 6, 1942. Summary of 9 points: D. S. B., Aug. 5, 1945, pp. 199-200. 

4 ARAB LEAGUE. Council delegates from 6 states opened conference at Cairo. JN. Y. 
Times, June 5, 1945, p. 6; London 7'tmes, June 5, 1945, p. 4. 

5-August 15 GERMAN Occupation. General Eisenhower, Field-Marshal Montgomery, 
Gen. de Lattre de Tassigny and Marshal Zhukov signed at Berlin a joint declara- 
tion announcing assumption of supreme authority in Germany by their respective 
Governments. WN. Y. Times, June 6, 1945, p. 1. Texts of 3 statements on con- 
sultations with other Governments of the United Nations, occupation zones, con- 
trol machinery in Germany, and the Declaration: p. 10; D. S. B., June 10, 1945, pp. 
1051-1055; Russian Embassy /nformation Bulletin (Washington), June 16, 1945, 
pp. 1-5; this JourRNAL, Supplement, Vol. 39 (1945), pp. 171-178. Text of Declara- 
tion and statement on machinery and zones of occupation: London Times, June 6, 
1945, p. 3. French zone of occupation delimited. London Times, June 25, 1945, 
p. 4. The Allied Control Council for Germany held its first official meeting in 
Berlin on July 30. Text of statement issued after the meeting: London Times, 
July 31, 1945, p. 4. The United States, Great Britain, Soviet Russia and France 
officially announced the boundaries of their respective zones in Germany August 
15. Map: N. Y. Times, Aug. 16, 1945, p. 9; D. S. B., Aug. 19, 1945, p. 275. 

6/August 15 INTERNATIONAL Civ AVIATION ORGANIZATION (Provisional). Edward 
Warner was named United States’ delegate on the Council June 6. D.S.B., June 
10, 1945, p. 1057. The Interim Council met in Montreal with 17 members present. 
N.Y. Times, Aug. 16, 1945, p. 10. Last of nations represented: N. Y. Times, Aug. 
19, 1945, p. 18. 

6-26 Unirep NaTIoNs CONFERENCE ON INTERNATIONAL ORGANIZATION. Admitted Den- 
mark to participation in the Conference on June 6. D.S.B., June 10, 1945, pp. 
1048-1049. Voted June 7 that the name of the new organization should be the 
United Nations. N.Y. Times, June 8, 1945, p.1. Approved proposal June 19 to 
debar Spain from membership in the United Nations as long as the regime of General 
Franco shall remain in power. N. Y. Times, June 20, 1945, p. 14. The Confer- 
ence closed June 26 with the signature of the Charter. N. Y. Times, June 27, 

1945, p.1. Text of President Truman’s address at final session: p. 10; Cong. Rec. 

(daily), June 29, 1945, pp. 7087-7088. Texts of addresses by representatives of 

China, France, Great Britain, Russia and the United States: N. Y. Times, June 27, 
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1945, pp. 138-14. Text of agreement to set up a Preparatory Commission to act ad 
interim: p. 14. Texts of Charter and agreement: this JourNAL, Vol. 39 (1945), 
Supplement, p. 190. D.S. B., June 24, 1945, pp. 1119-1134; 1142-1143. Text 
of Statute for International Court of Justice: pp. 1134-1142; this JouRNAL, Vol. 
39 (1945), Supplement, p. 215. Texts of President’s address, Charter, agreement, 
International Court Statute: S. Doc. 70. Text of Report to the President on the 
Results of the Conference by the Chairman of the United States Delegation: Dept. 
of State. Conference Ser. no. 71. Facsimile of the Charter, Statute, and interim 
arrangements in 5 languages: Dept. of State. Conference Ser. no. 76. 


7/20 Norway. King Haakon arrived in Oslo June 7. N. Y. Times, June 8, 1945, p. 9. 
On June 12 the Cabinet resigned. N. Y. Times, June 13, 1945, p. 4. Einer 
Gerhardsen announced formation of a new Cabinet on June 20. N. Y. Times, 
June 21, 1945, p. 4. Members: London Times, June 25, 1945, p. 3. 


KoreEA—UNITED States. Text of statement made by Acting Secretary of State 
Grew on United States policy with respect to Korea: D. S. B., June 10, 1945, pp. 
1058-1059. 


Ext SaAtvapoR—UNITED Srates. By exchange of notes agreed upon a codéperative 
education program. The agreement, effective on signature, will remain in force 3 
years. D.S.B., July 15, 1945, p. 100. 


PoLaNpD (Provisional Government). Text of statement issued by the White House 
on meeting to consider the Polish reorganization problem, to be held in Moscow 
on June 15, with Foreign Commissar Molotoff and British and United States Am- 
bassadors to Russia participating. This meeting was authorized by the Crimea 
Conference. N.Y. Times, July 13, 1945, p. 17. 


Great Brirarin—lInpvia. Statement of policy by the Secretary of State for India 
was issued. Text: London Times, June 15, 1945, p. 4; N. Y. Times, June 15, 
1945, p. 1; Cmd. 6652. 


14-16 Foop Conrerence. Was held in London to consider problems in Denmark, Norway, 
Belgium, Luxembourg and other countries. London Times, June 14, 1945, p. 4. 
List of 12 countries represented: B. J. N., June 23, 1945, p. 571. 


15 NorwaY—SweEpDEN. Signed three financial agreements at Oslo. N. Y. Times: 
June 16, 1945, p. 5. 


16/July 3 Great Brirain—WEst [Np1Es. British Colonial Secretary issued text of dis- 
patch recently sent to governors of the 8 West Indian colonies, concerning federa- 
tion of these colonies and eventual self-government within the British Common- 
wealth. B.J. N., June 23, 1945, p. 571. Summary and excerpts: London Times, 
June 18, 1945, p. 3. The House of Assembly of the Bahamas rejected on July 3 the 
proposal for federation of British Caribbean colonies. N.Y. Times, July 4, 1945, 
p. 4. 

22-28 INTERNATIONAL LABOR ORGANIZATION. The Governing Body met in Ottawa. 
N. Y. Times, June 24, 1945, p. 5; C. S. Monitor, June 28, 1945, p. 3. Announced 
invitation had been extended to Russia in 1943 to return to membership. N. Y. 
Times, June 27, 1945, p. 19. 

23 Po.aNnpd (Provisional Government). Moscow radio announced that a complete 
agreement had been reached among the Polish groups, meeting in Moscow, on the 
formation of a Government of National Unity. N.Y. Times, June 23, 1945, p. 1. 
Text of announcement: p. 4. 


25-July 14 Inp1a. Conference of Indian leaders opened June 25 at Simla to consider 
British proposals for broadening India’s self-government. N. Y. Times, June 26, 
1945, p. 4. Adjourned June 29 [to July 14]. N. Y. Times, June 30, 1945, p. 2. 
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Discussions were continued, but parties failed to reach agreement. The Confer- 
ence closed July 14. N. Y. Times, July 15, 1945, p.6. Text of statement by Lord 
Wavell at final meeting: London Times, July 16, 1945, p. 3. 

PouaND (in exile). Sent note to all United Nations Governments except U.S.S.R., 
declaring the Provisional Government at Warsaw illegal. Text: Free Europe. 
(London), June 29, 1945, p. 194. 

Srettinius, Epwarp R. Resignation as Secretary of State was accepted by Presi- 
dent Truman who announced he would appoint Mr. Stettinius as United States 
representative to the United Nations when established. N. Y. Times, June 28, 
1945, pp. 1, 13. 


PoLaND (Provisional Government). Polish Provisional Government unanimously 
resigned and was replaced by the new Government of National Unity. N. Y. 
Times, June 29, 1945, p. 1. Cabinet members: p. 4; London Times, June 29, 1945, 
p. 4. 

CzECHOSLOVAK Repusiic—Soviet Russia. Signed agreement at Moscow by which 
the Carpatho-Ukraine (Ruthenia) was ceded to Russia. N. Y. Times, June 30, 
1945, p.1. Text of pact and protocol: p. 4; Current History (N. Y.), August, 1945, 
pp. 151-153; United Nations Review (N. Y.), July 15, 1945, pp. 157-158. Sum- 
mary: London Times, June 30, 1945, p. 4. 


29 FRANCE (Provisional Government)—Soviet Russta. Signed agreement in Moscow 
on repatriation of French prisoners and deportees still in Russian territory. WN. Y. 
Times, July 2, 1945, p. 5. 

29/July 31 JapaAN—UNITED States. The United States admitted responsibility on June 
29 for sinking relief ship Awa Maru which was travelling under safe conduct. 
N. Y. Times, July 14, 1945, pp. 1, 3; D. S. B., July 15, 1945, pp. 85-87. In a note 
of July 31 the United States offered to replace the Awa Maru, accidentally sunk by 


an American submarine. N.Y. Times, Aug. 9, 1945, p.9. Text: D. S. B., Aug. 
12, 1945, pp. 249-250. 

30-July 13 CHina—Soviet Russra. Conversations between Premier T. V. Soong and 
Russian officials opened in Moscow on June 30. WN. Y. Times, July 1, 1945, p. 3. 
Issued communiqué July 13, stating that the two countries had reached ‘‘a broad 
mutual understanding on important questions.” N.Y. Times, July 15, 1945, pp. 
1, 5; London Times, July 16, 1945, p. 4. 

July, 1945 

3 Byrnes, JAMES F, Sworn in as Secretary of State. N.Y. Times, July 4, 1945, p. 1. 


5-9 PoxnisH Recoanition (Provisional Government of National Unity). Recognition 
was granted as follows: United States, China and Great Britain, July 5. London 
Times, July 6, 1945, p. 4; N. Y. Times, July 6, 1945, pp. 1,6. Texts of American 
and British statements: p. 6. France, July 5. C.J.4.D., June 19-July 9, 1945, 
p. 6. Canada announced recognition July 8. London Times, July 9, 1945, p. 4. 
Denmark, July 9. C.I.2.D., July 10-22, 1945, p. 44. 
Cuina—GreaT Britain. Signed agreement at Chungking concerning extraterri- 
toriality for troops of one country on territory of the other. London Times, July 
10, 1945, p. 3. 
PoLanp (National Unity)—Soviet Russia. Signed trade treaty, granting reciprocal 
“most-favored nation” status. N.Y. Times, July 10, 1945, p. 5. 
Spain—SwITzERLAND. Announced signature of trade treaty. N.Y. Times, July 8, 
1945, p. 7. 
9-14 British CoMMONWEALTH AIR TRANSPORT CouncIL. Meetings opened in London on 
July 9. London Times, July 10, 1945, p. 2. Agreed on pooling Commonwealth 


26 
27 
OR 
29 


812 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


air routes, with the exception of Canada-England routes. The governments con- 
cerned must approve the agreement. Conference closed July 14. London Times, 
July 16, 1945, p. 2; July 18, pp. 2, 4; C. S. Momitor, July 18, 1945, p. 5. 

17 FRANCE (VicHy)—GreatT Brirain. British Foreign Office issued 4000-word state- 
ment denying charges that Prime Minister Churchill and Marshal Petain made 
secret agreement in 1940. London Times, July 17, 1945, p. 5; N. Y. Times, 
July 21, 1945, p. 3. Text: Cmd. 6662. 

17/26 Be.erom. Parliament voted to keep the Regent in power, barring Leopold III from 
returning to the throne. London Times, July 19, 1945, p. 4; N. Y. Times, July 18, 
1945, p.1. Text of the King’s letter to Prince Regent Charles: p.6. On July 26 
the Belgian Chamber of Deputies gave vote of confidence to the Government 
N. Y. Times, July 27, 1945, p. 8. 


17-21 JAPAN—SWITZERLAND— UNITED SraTes. By exchange of notes between the Swiss 
Legation in Washington and Acting Secretary of State Grew, Switzerland received 
permission to represent Japanese interests in the United States, with the exception 
of Hawaii. Comment and text of notes: D. S. B., July 22, 1945, pp. 125-126. 

17—-August 2. BeRLIn CoNFERENCE. Prime Minister Churchill, President Truman and 
Generalissimo Stalin opened discussions at the Kaiser Wilhelm Palace in Potsdam 
on July 17. Mr. Truman was asked to preside at meetings. N. Y. Times, July 
18, 1945, p. 1. Meeting was suspended July 25-27, while results of the British 
election were being declared. Meeting resumed July 28 with Prime Minister 
Attlee representing Great Britain. On August 1 Ambassadors of the ‘‘ Big Three”’ 
presented notes to the French Government, outlining agreements reached and ask- 
ing concurrence of France therein. N. Y. Times, Aug. 2, 1945, p. 4. The Con- 
ference adjourned August 2. N. Y. Times, Aug. 3, 1945, p. 1. Discussion of 
notes: p. 7. Issued communiqué on August 2, announcing plans for Europe. 
Text: D. S. B., Aug. 5, 1945, pp. 153-160; N. Y. Times, Aug. 3, 1945, p. 8; this 
JOURNAL, Vol. 39 (1945), Supplement, pp. 245; London Times, Aug. 3, 1945, p. 8. 
List of delegates: N. Y. Times, Aug. 3, 1945, p. 8; D. S. B., Aug. 5, 1945, pp. 160- 
161. Text of President Truman’s report on the meeting: N. Y. Times, Aug. 10, 
1945, p. 4; D. S. B., Aug. 12, 1945, pp. 208-213. 


22 PRISONERS OF War. Department of State announced that Japan had agreed to 
comply with the international law permitting neutral observers to visit prisoner of 
war camps. WN. Y. Times, July 23, 1945, p. 1. 


23/August 15 Prrarin, MarsHat HENRI-PHiuipre. Trial for treason opened in Paris on 
July 23. Summary of indictment: London Times, July 24, 1945, p. 3. He was 
found guilty, but mercy was recommended because of his age. N.Y. Times, Aug. 
15, 1945, p. 1. 

26/27 Great Britain. Clement R. Attlee was appointed Prime Minister following Labor 
Party victory in elections. N.Y. Times, July 27, 1945, p.1. On July 27, the new 
Cabinet was appointed. 6 principal members: N. Y. Times, July 28, 1945, p. 1. 
Complete list: London Times, Aug. 6, 1945, p. 2. 

26-August 14 Wortp War. Great Britain, United States, and China issued from Berlin a 
proclamation to Japan, stating their peace terms for immediate surrender and al- 
ternative treatment for Japan (‘Potsdam declaration’). Times, July 27, 
1945, pp. 1, 4. Text: p. 4; D. S. B., July 29, 1945, pp. 137-188; London Tzmes, 
July 27, 1945, p. 4. On August 9 President Truman warned Japan to surrender 
or risk destruction. Text of radio address: N. Y. Times, Aug. 10, 1945, p. 12. 
On August 10 Japan submitted to the ‘Big Four’”’ via Sweden and Switzerland 
an offer to surrender on condition that the Mikado remain in office. Text: London 
Times, Aug. 11, 1945, p. 4; N. Y. Times, Aug. 11, 1945, p. 3. Texts of Swiss 
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note containing surrender offer and reply sent on behalf of the Governments 
of the United States, United Kingdom, U.S.S.R. and China: D. S. B., Aug. 12, 
1945, pp. 205-206; N. Y. Times, Aug. 12, 1945, p. 3. Text of Allied reply: Lon- 
don Times, Aug. 13, 1945, p. 4. On August 14 Japan accepted unconditional 
surrender in a rescript. Text: D. S. B., Aug. 19, 1945, p. 255; N. Y. Times, Aug. 
15, 1945, pp. 1, 4. Texts of Prime Minister Attlee’s broadcast and Secretary 
Byrnes’ instructions to the Japanese: p. 4. Texts of King George’s radio address 
and Mr. Churchill’s address in the House of Commons: N. Y. Times, Aug. 16, 1945, 
p. 4. Text of Secretary Byrnes’ instructions of August 14: D. S. B., Aug. 19, 1945, 
p. 256. 

Irag—UNITED States. Signed mutual-aid agreement in Washington. D. S. B., 
Aug. 5, 1945, p. 202. 


August, 1946 


ALLIED MINISTERS OF EpvucaTIoNn. Released text of a draft constitution for an edu- 
cational and cultural organization of the United Nations. Text: N. Y. Times, 
Aug. 1, 1945, p. 18; D. S. B., Aug. 5, 1945, pp. 168-172; Cong. Rec. (daily), Aug. 1, 
1945, pp. 8356-8358. 

FINLAND—PoLanpD (National Unity). Announcement was made of decision to 
renew diplomatic relations. London Times, Aug. 2, 1945, p. 3. 

PRISONERS OF War. Department of State issued statement concerning Japanese 
practice of locating prisoners of war and civilian internment camps in areas subject 
to aerial bombardment. D. 8S. B., Aug. 5, 1945, pp. 176-177. 

Zionist Conaress. First world conference since 1939 opened in London. N. Y. 
Times, Aug. 2, 1945, p. 11. Private sessions began on August 2. N. Y. Times, 
Aug. 3, 1945, p. 5. 

EvrorEAN Apvisory Commission. Section II of Communiqué, issued at close of 
the Berlin Conference recommended that the Commission be dissolved. JN. Y. 
Times, Aug. 3, 1945, p. 8. 

U.N.R.R.A.—ALBANIA. Signed agreement for relief supplies and equipment for 
Albania. WN. Y. Times, Aug. 3, 1945, p. 4; D. S. B., Aug. 5, 1945, pp. 179-180. 
FRENCH PROVISIONAL CONSULTATIVE ASSEMBLY. Final session of the Assembly was 

held. N. Y. Times, Aug. 4, 1945, p. 4. 

Soviet Russra—Torkey. Following denunciation of their treaty of amity and 
neutrality on March 20, 1945, Russia requested Turkey’s agreement on three basic 
demands which would provide a satisfactory foundation for the negotiation of a 
new treaty. Turkey refused and the conversations ended. WN. Y. Times, Aug. 4, 
1945, p. 1. 

SwITZERLAND—UNITED States. State Department announced conclusion of an 
interim agreement relating to air transport services, effective this date, by an 
exchange of notes at Bern. D.S. B., Aug. 5, 1945, p. 198; N. Y. Times, Aug. 6, 
1945, p.9. Text: D. S. B., Aug. 19, 1945, pp. 269-270. 

ARGENTINA—SWEDEN. Signed trade pact. Summary: N. Y. Times, Aug. 5, 1945, 
pp. 1, 26. 

IcELAND—UNITED States. Announced signature of a ‘‘five freedoms” airline 
agreement. N.Y. Times, Aug. 6, 1945, p. 9. 

Spain. Issued communiqué rejecting ‘‘as arbitrary and unjust”’ the Berlin declara- 
tion excluding Franco Spain from membership in the United Nations. Text: 
N.Y. Times, Aug. 5, 1945, p. 23. 

FINLAND—Soviet Russia. Russia notified United States Department of State of 

resumption of diplomatic relations with Finland. N.Y. Times, Aug. 7, 1945, p. 11. 
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RuMANIA—SovieEt Russia. Russia notified United States Department of State of 
its resumption of diplomatic relations with Rumania. N.Y. Times, Aug. 7, 1945, 
p: 11. 


Atomic Boms. Texts of President Truman’s and Secretary of War Stimson’s state- 
ments regarding the release of an atomic bomb on Japan: N. Y. Times, Aug. 7, 
1945, p. 4. Text of Mr. Winston Churchill’s statement: p. 8. Use of the bomb 
was protested by Japan. WN. Y. Times, Aug. 11, 1945, p. 1. 


GERMANY. Highest court in Berlin, the Landsgericht, reopened, under the American 
military governor’s auspices. N.Y. Times, Aug. 8, 1945, p. 10. 

U.N.R.R.A. Council. 3d session opened meetings in London, postponed from July 
24. D.S. B., Aug. 12, 1945, p. 215; N. Y. Times, Aug. 8, 1945, p. 16; London 
Times, Aug. 8, 1945, p. 2. List of American delegation: D. S. B., July 29, 1945, 
p. 142. 

AUSTRIAN OccupaTION. Governments of the United States, Great Britain, Soviet 
Russia and France issued joint statement containing summary of agreements on 
control machinery [the Allied Commission for Austria] and zones of occupation, 
reached by the European Advisory Council. Text: N. Y. Times, Aug. 9, 1945, 
p. 11; D. S. B., Aug. 12, 1945, pp. 221-222; London Times, Aug. 9, 1945, p. 3; 
C. 1. E. D., Aug. 6-22, 1945, pp. 100-101. 

War Crimes. United States, Great Britain, France and Soviet Russia signed pact 
for the establishment of an international military tribunal to try German war 
criminals. N.Y. Times, Aug. 9, 1945, p.1. Texts of agreement, constitution for 
an international military tribunal, report of War Crimes Committee and statement 
by Mr. Justice Jackson: p. 10; London Times, Aug. 9, 1945, p. 8; D. S. B., Aug. 
12, 1945, pp. 222-228. Text of agreement: this JourNAL, Vol. 39 (1945), Supple- 
ment, pp. 257. 

Yuq@ostavia. King Peter issued proclamation in London, declaring the Regents had 
failed to fulfill their oaths and obligations, and withdrawing the authority vested in 
them by him. WN. Y. Times, Aug. 9, 1945, p. 15. Text: London Times, Aug. 9, 
1945, p. 3. 

Tanarer. American, British, Soviet and French representatives opened meetings in 
Paris to discuss establishment of a provisional political status for Tangier, to re- 
place General Franco’s authority. N. Y. Times, Aug. 11, 1945, p. 8. Text of 
United States statement on future status of Tangier: N. Y. Times, July 3, 1945, 
p. 3. 

War Crimes. Appointment was announced of Mr. H. W. Shawcross, K.C., At- 
torney General, as chief prosecutor on behalf of the United Kingdom. London 
Times, Aug. 14, 1945, p. 4. 

Cxuina—Soviet Russia. Signed 30-year treaty of friendship in Moscow and agree- 
ments regarding the Changchun Railway, Port Arthur, Port Darien, Eastern 
Provinces, Government and Outer Mongolia. Texts: N. Y. Times, Aug. 27, 1945, 
p. 4. 

GERMAN OccuPATION. United States, Great Britain, Soviet Russia and France 
officially announced the boundaries of their respective zones in Germany. Map’ 
N.Y. Times, Aug. 16, 1945, p. 13. 


MULTIPARTITE CONVENTIONS 


Arr SERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
Afghanistan. May 16, 1945. D.S. B., May 27, 1945, p. 968. 
Belgium. July 17, 1945. D.S. B., Aug. 5, 1945, p. 198. 
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El Salvador. May 31, 1945. D.S. B., June 10, 1945, p. 1057. 
Great Britain. May 31, 1945. D.S. B., June 10, 1945, p. 1057. 
India. D.S. B., May 20, 1945, p. 941. 
Iraq. June 14, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D.S.B., Aug. 5, 1945, p. 198. 
Switzerland. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Turkey. June 5, 1945. D.S.B., June 10, 1945, p. 1058. 
Signatures: 
Australia. July 4, 1945. D.S. B., Aug. 5, 1945, p. 198. 
El Salvador. May 9, 1945. D.S. B., May 20, 1945, p. 942. 
Luxembourg. July 9, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
South Africa. June 4, 1945. D.S.B., June 10, 1945, p. 1057. 
Switzerland. July 6, 1945. D.S.B., Aug. 5, 1945, p. 195. 
Syria. July 6, 1945. D.S.B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
Arn TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptances: 
Afghanistan. May 16, 1945. D.S. B., May 27, 1945, p. 968. 
China. June 6, 1945. D.S.B., June 10, 1945, p. 1058. 
El Salvador. May 31, 1945. D.S. B., June 10, 1945, p. 1057. 
Paraguay. July 27, 1945. D.S.B., Aug. 5, 1945, p. 198. 
Ratification: 
Turkey. June 5, 1945. D.S. B., June 10, 1945, p. 1058. 
Signatures: 
El Salvador. May 9, 1945. D.S. B., May 20, 1945, p. 942. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Syria (with reservation). July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
AuieNs Status. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 25, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D.S. B., July 15, 1945, p. 100. 
AsyLuM CONVENTION. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited : 
Peru. June 21, 1945. D.S.B., July 15, 1945, p. 100. 
AviaT1Ion. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptances: 
Afghanistan. May 16, 1945. D.S. B., May 27, 1945, p. 968. 
Australia. May 19, 1945. D.S.B., May 27, 1945, p. 968. 
Brazil. May 29, 1945. D.S.B., June 3, 1945, p. 1006. 
Chile. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
China. June 6, 1945. D.S.B., June 10, 1945, pp. 1057-1058, 
Colombia. June 6, 1945. D.S. B., June 10, 1945, p. 1057. 
El Salvador. May 31, 1945. D.S. B., June 10, 1945, p. 1057. 
France. June 5, 1945. D.S.B., June 10, 1945, p. 1057. 
Great Britain. May 31, 1945. D.S. B., June 10, 1945, p. 1057. 
Iceland. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
India. D.S. B., May 20, 1945, p. 941. 
Iraq. May 29, 1945. D.S. B., June 10, 1945, p. 1057. 
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Ireland. D.S. B., May 20, 1945, p. 941. 
Lebanon. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
Luxembourg. July 9, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Mexico. May 22, 1945. D.S. B., May 27, 1945, p. 968. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Peru. April 28,1945. D.S.B., May 27, 1945, p. 968. 
Portugal. May 2, 1945. D.S. B., June 10, 1945, pp. 1056-1057. 
Sweden. June 29, 1945. D.S.B., Aug. 5, 1945, pp. 198-199. 
Switzerland. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Syria. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Ratifications: 
Haiti. May 8, 1945. D.S. B., June 10, 1945, p. 1057. 
Portugal. May 29, 1945. D.S. B., June 10, 1945, pp. 1056-1057. 
Turkey. June 5, 1945. D.S. B., June 10, 1945, p. 1058. 
Signatures: 
Brazil. May 29, 1945. D.S. B., June 3, 1945, p. 1006. 
Colombia. May 24, 1945. D.S. B., May 27, 1945, p. 968. 
El] Salvador. May 9, 1945. D.S. B., May 20, 1945, p. 942. 
Luxembourg. July 9, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Panama. May 14, 1945. D. 8S. B., May 20, 1945, p. 942. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
South Africa. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
Switzerland. D.S. B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
Came into force June 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
Acceptances: 
Luxembourg. July 9, 1945. D.S.B., Aug. 5, 1945, p. 198. 
Paraguay. July 27,1945. D.S.B., Aug. 5, 1945, p. 198. 
Signatures: 
El Salvador. May 9, 1945. D.S. B., May 20, 1945, p. 942. 
Luxembourg. July 9, 1945. D.S. B., Aug. 5, 1945, p. 198. 
Paraguay. July 27, 1945. D.S. B., Aug. 5, 1945, p. 198. 
South Africa. June 4, 1945. D.S. B., June 10, 1945, p. 1057. 
Switzerland. July 6, 1945. D.S. B., Aug. 5, 1945, p. 199. 
Status of agreement: D. S. B., June 24, 1945, p. 1169. 
Civiz War. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D.S.B., July 15, 1945, p. 100. 
ConsuLarR AGENTs. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D.S. B., July 15, 1945, p. 100. 
EUROPEAN INLAND TRANSPORT. London, May 8, 1945. 
Signatures: Belgium, France (Provisional Government), Great Britain, uxembourg, The 
Netherlands, Norway, United States. 
Text: G.B.T.S., no. 2 (1945), Cmd. 6640. 
Pan AMERICAN UNION. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
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Ratification deposited: 
Peru. June 21, 1945. D.S. B., July 15, 1945, p. 100. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment. Washington, Jan. 5. 1945. 
Promulgation: 
United States. May 29, 1945. 
Ratification: 
United States. May 29, 1945. D.S. B., June 3, 1945, p. 1038. 
SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. Amendment. 
Washington, Jan. 5, 1945. 
Promulgation: 
United States. May 29, 1945. 
Ratification: 
United States. May 29, 1945. D.S. B., June 3, 1945, p. 1038. 
Suipprna. London, August 5, 1944. 
Accessions: 
Brazil. (Effective) June 1, 1945. 
Sweden. (Effective) June 8, 1945. D.S. B., July 8, 1945, p. 70. 
TREATIES AMONG AMERICAN StTaTes. Havana, Feb. 20, 1928. 
Ratification: 
Peru. April 9, 1945. 
Ratification deposited: 
Peru. June 21, 1945. D.S. B., July 15, 1945, p. 100. 
UNITED NATIONS CHARTER. San Francisco, June 26, 1945. 
Signatures: 50 nations. 
Text: Cong. Rec. (daily), July 23, 1945, pp. 8074-8083; Canada Treaty Series, 1945, no. 7; 
Dept. of State, Conference Series no. 74; this JouRNAL, Vol. 39 (1945), Supplement, pp. 
190-215. 
Adherence approved: 
China. July 31, 1945. N.Y. Times, Aug. 1, 1945, p. 5. 
Ratifications: : 
Costa Rica. Aug. 10, 1945. N.Y. Times, Aug. 11, 1945, p. 3. 
El Salvador. July 10, 1945. D.S.B., July 22, 1945, p. 117. 
France. Aug. 14, 1945. N.Y. Times, Aug. 18, 1945, p. 3. 
Nicaragua. July 6, 1945. D.S. B., July 8, 1945, p. 57. 
United States. August 8, 1945. N. Y. Times, Aug. 9, 1945, p. 1. 
Ratification deposited: 
United States. Aug. 8, 1945. D.S. B., Aug. 12, 1945, pp. 214-215. 
Dorortay R. Dart 


JUDICIAL DECISIONS 


SHOSHONE INDIANS v. UNITED STATES 
SUPREME COURT OF THE UNITED STATES 


{March 12, 1945.] 


Indian treaties are to be construed according to their tenor and intent and are not to be 
otherwise construed to remedy alleged injustices. 

Construction of treaty of July 30, 1863, between the United States and the Northwestern 
Bands of the Shoshone Indians and other relevant instruments. 


The Northwestern Bands of Shoshone Indians, petitioners here, seek to re- 
cover from the United States damages estimated at fifteen million dollars 
for the taking of some fifteen million acres of the lands held by these Indians 
by aboriginal or immemorial title. This title was alleged by the Indians 
to have been recognized by the United States by the treaty between the 
petitioners and the United States at Box Elder, Utah Territory, July 30, 
1863. 

The suit was begun in the Court of Claims against the United States by 
the bands pursuant to a special jurisdictional act of Congress of February 
28, 1929, 45 Stat. 1407. The Act consented to suit and recovery against 
the United States upon the following conditions: 


“That jurisdiction be, and hereby is, conferred upon the Court of 
Claims, notwithstanding lapse of time or statutes of limitations, to hear, 
adjudicate, and render judgment in any and all claims which the north- 
western bands of Shoshone Indians may have against the United States 
arising under or growing out of the treaty of July 2, 1863 (Eighteenth 
Statutes, page 685—2 Kappler, 848) ; treaty of July 30, 1863 (Thirteenth 
Statutes, page 863—2 Kappler, 850); Act of Congress approved De- 
cember 15, 1874 (Eighteenth Statutes, page 291), and any subsequent 
treaty Act of Congress, or Executive order, which claims have not here- 
tofore been determined and adjudicated on their merits by the Court 
of Claims or the Supreme Court of the United States.” ! 


‘This Court has jurisdiction to grant certiorari under the jurisdictional act 
and § 3 (b), Act of February 13, 1925, 43 Stat. 939, as amended by Act of 
May 22, 1939, 53 Stat. 752; see Colgate v. United States, 280 U.S. 43. Certi- 
orari was granted in view of the importance of the question in Indian affairs. 

The suit is based upon the unlawful taking after the alleged recognition 
of the Indian title by the Box Elder treaty. We do not read the petition as 
claiming any right to compensation for the extinguishment of an Indian 
aboriginal title, which was unrecognized or unacknowledged by the Box 


1 The other sections of the jurisdictional act are routine and not here involved. They 
provide for the employment of attorneys for the Indians, for set-offs to the United States, 
for review in this Court, process, service on and appearance by the Attorney General and 
the disposition of sums recovered. 
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Elder treaty. Under the words of the jurisdictional act, ‘‘arising under or 
growing out of the treaty,” suit is authorized only for rights acknowledged 
by the treaty. The act does not authorize a suit for loss of Indian tribal 
rights arising from any other acts of the United States. If the treaty recog- 
nized the aboriginal or Indian title, the authority to sue for the taking under 
the jurisdictional act is not questioned.2 No claim is brought forward by 
petitioners arising under or growing out of the other treaties, acts or orders 
which are referred to in the jurisdictional act. See Northwestern Bands of 
Shoshone Indians v. United States, 95 Ct. Cl. 642, 680.3 

The Court of Claims determined that the claim for the taking of land 
sued upon by petitioners did not grow out of the Box Elder treaty. Certi- 
orari was sought and granted to determine whether there was “‘recognition”’ 
or “acknowledgement” of the Indian title by this treaty through the 
language employed or by the act of entering into a treaty with the Indians 
as to the use by the United States of lands which were claimed by the pe- 
titioners. 

Even where a reservation is created for the maintenance of Indians, their 
right amounts to nothing more than a treaty right of occupancy. Shoshone 
Tribe v. United States, 299 U. S. 476, 496. Prior to the creation of any such 
area, formally acknowledged by the United States as subject to such right 
of Indian occupancy, a certain nation, tribe or band of Indians may have 
claimed the right because of immemorial occupancy to roam certain terri- 
tory to the exclusion of any other Indians and in contradistinction to the 


custom of the early nomads to wander at will in the search for food. United 
States v. Santa Fe Pacific R. Co., 314 U.S. 339, 345. This claim has come to 
be known as Indian title and is likewise often spoken of as the right of occu- 


pancy. ‘To distinguish from a recognized right of occupancy, we shall refer 
to the aboriginal usage without definite recognition of the right by the 
United States as Indian title. 

Since Johnson v. M’Intosh, 8 Wheat, 543, decided in 1823, gave rational- 
ization to the appropriation of Indian lands by the white man’s government, 
the extinguishment of Indian title by that sovereignty has proceeded, as a 
political matter, without any admitted legal responsibility in the sovereign 
to compensate the Indian for his loss. Exclusive title to the lands passed to 
the white discoverers, subject to the Indian title with power in the white 
sovereign alone to extinguish that right by “‘purchase or conquest.” 8 

? The claim upon which the Indian Affairs Committee of the House based its recommenda- 
tion for the passage of an identical jurisdictional act was a claim for the taking of this abo- 
riginal title which the Committee said was recognized by the Box Elder treaty. H. Rep. 
No. 1030, 70th Cong., Ist Sess.; cf. United States v. Creek Nation, 295 U. S. 103, 108. 

*In a similar jurisdictional act for the benefit of the Eastern Shoshone the question of 
Whether their claim arose under or grew out of a certain treaty was not involved. That 
treaty, Fort Bridger, July 3, 1868, specifically recognized and set apart a reservation for 
the Eastern Shoshone. Art. IT, 15 Stat. 673; 44 Stat. 1349; Shoshone Tribe v. United States, 
299 U. S. 476. 
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Wheat. at 574, 585-88. The whites enforced their claims by the sword and 
occupied the lands as the Indians abandoned them.‘ Congress has author- 
ized suits on the original Indian title but no recovery has as yet been ob- 
tained on that ground. See Coos Bay Indian Tribe v. United States, 87 Ct. 
Cl. 148; ef. The Wichita Indians v. United States, 89 Ct. Cl. 378, 413, 414. 
In this case, however, the success of the claim depends not upon proof of 
the Indian title, which may be admitted, 95 Ct. Cl. at 690, but upon recog- 
nition of that title by the Box Elder treaty. It is quite understandable 
from the point of view of both petitioners and Congress that the Government 
should limit its submission to suits to claims under the boundaries if ac- 
knowledged by the treaty rather than to consent to judicial examination of 
claims for taking the unknown area of their possible Indian title® The 
Shoshone Indian title was in Indian country (Act to regulate trade and inter- 
course with the Indian tribes, 4 Stat. 729; Bates v. Clark, 95 U. 8S. 204, 
206-208) and as a consequence subject to all the uncertainties of definition 
of boundaries and difficulties of proof to establish aboriginal title for tribes 
with a shifting habitat. 

The decisive question in this case is whether it was intended by the North- 
western Shoshone or Box Elder treaty of July 30, 1863, to recognize or ac- 
knowledge by implication the Indian title to the lands mentioned in that 
treaty. United States v. Santa Fe Pacific R. Co., 314 U.S. 339, 347. From 
such recognition or acknowledgement by this treaty would flow a right of 
occupancy which would be compensable under the jurisdictional act. 

Full findings of fact appear with the opinion below in The Northwestern 
Bands of Shoshone Indians v. United States, 95 Ct. Cl. 642. These findings 
show that petitioners here, the Northwestern bands, were at the time of the 
treaty a part of the Shoshone tribe, a nomadic Indian nation of less than ten 
thousand people which roamed over eighty million acres of prairie, forest 
and mountain in the present states of Wyoming, Colorado, Utah, Idaho and 
Nevada. The group with which we are concerned was comprised of some 
fifteen or eighteen hundred persons and claimed, by the treaty, Indian title 
to some ten million acres and now claim compensation for over six million 
additional acres. 

After the discovery of gold in California, white travelers and settlers be- 
gan to traverse and people the Shoshone domain with the result that the 
Indians’ game disappeared from their hunting grounds. Racial relations 


4 Beecher v. Wetherby, 95 U. S. 517, 525; Buttz v. Northern Pacific Railroad, 119 U. S. 
55, 70; Lone Wolf ». Hitchcock, 187 U.S. 553, 564; United States v. Santa Fe Pacific R. 
Co., 314 U. S. 339, 347. 

5 Letter of Commissioner Doty, transmitted by Message of the President, January, 1864 
Executive K, L, M, N, O, 38th Cong., Ist Sess., p. 17: 

‘‘ As none of the Indians of this country have permanent places of abode, in their hunt- 
ing excursions they wander over an immense region, extending from the fisheries at and 
below Salmon falls, on the Shoshonee river, near the Oregon line, to the sources of that 
stream, and to the buffalo country beyond.” 
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degenerated to the point that Indian depredations interfered with travel and 
settlement, the overland mails and the new telegraph lines. By the time of 
the outbreak of the Civil War the Commissioner of Indian Affairs, the agents 
and superintendents of the Shoshone territory were aware of the misery of 
the Shoshones, the dangers to the emigrant trains and need for peace to ena- 
ble travel and settlement in the area. Word had reached the Commissioner 
from his superintendent in Utah that the Shoshone were inclined toward 
accepting support on limited reservations and were willing in return to cede 
their other lands to the United States. 

On July 5, 1862, 12 Stat. 512, 529, Congress appropriated $20,000 for 
defraying the expenses of negotiating a treaty with the Shoshones. The 
appropriation followed a letter from the Secretary of the Interior to the chair- 
man of the House Committee on Indian Affairs expressing the view that the 
lands owned by the Indians of Utah were largely unfit for cultivation and 
that it was ‘‘not probable that any considerable portion of them will be re- 
quired for settlement for many years.”’ A special commission was promptly 
appointed and instructed that it was not expected that the proposed treaty 
would extinguish Indian title to the lands but only secure freedom from 
molestation for the routes of travel and ‘‘also a definite acknowledgment as 
well of the boundaries of the entire country they claim as of the limits within 
which they will confine themselves, which limits it is hardly necessary to 
state should be as remote from said routes as practicable.” 

As the distances made it impracticable to gather the Shoshone Nation 


into one council for treaty purposes, the commissioners made five treaties 
in an endeavor to clear up the difficulties in the Shoshone country. These 
are set out in full in the report below. 95 Ct. Cl. 642. Four will be found 
also in 13 Stat. 663, 681, and 18 Stat. 685, 689. The fifth or Mixed Band 
treaty was not proclaimed. It is at 5 Kappler 693. It is sufficient here to 
say that by the treaties the Indians agreed not to molest travelers, stage 
coaches, telegraph lines or projected railroads.6 All the Shoshone treaties 


6 Articles II and III from the Fort Bridger treaty of July 2, 1863, the one first made, will 
illustrate the type of agreement: 


‘ARTICLE II. The several routes of travel through the Shoshonee country, now or 
hereafter used by white men, shall be and remain forever free and safe for the use of the 
Government of the United States, and of all emigrants and travellers under its authority 
and protection, without molestation or injury from any of the people of said nation. 
And if depredations should at any time be committed by bad men of their nation, the 
offenders shall be immediately seized and delivered up to the proper officers of the 
United States, to be punished as their offences shall deserve; and the safety of all trav- 
ellers passing peaceably over said routes is hereby guaranteed by said nation. Military 
agricultural settlements and military posts may be established by the President of the 
United States along said routes, ferries may be maintained over the rivers wherever 
they may be required, and houses erected and settlements formed at such points as may 
be necessary for the comfort and convenience of travellers. 

“ArTICLE III. The telegraph and overland stage lines having been established and 
operated through a part of the Shoshonee country, it is expressly agreed that the same 
may be continued without hindrance, molestation, or injury from the people of said 
nation, and that their property, and the lives of passengers in the stages, and of the em- 
ployees of the respective companies shall be protected by them. 
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were similar in form. They show that the boundaries claimed, as petitioner 
points out, covered the entire Shoshone country. After all five were ne- 
gotiated Commissioner Doty was able to trace a rough map of the Shoshone 
country to show the Commissioner of Indian Affairs ‘‘the exterior boundaries 
of the territories claimed by the Shoshonees in their recent treaties, as also 
the lines of the country occupied by different portions of the tribe indicated 
upon it as correctly as the map will allow.’”’ He had asked Indian Affairs 
for the map upon which this information was traced ‘‘to show the boundaries 
of the country ceded by the Shoshones.”’ 

Petitioners’ treaty, the Northwestern Shoshone treaty, needs to be set 
out in full for ready examination. It reads as follows: 


“ Articles of agreement made at Box Elder, in Utah Territory, this 30th 
day of July, A. D., 1863, by and between the United States of 
America, represented by Brigadier-General P. Edward Connor, 
commanding the military district of Utah, and James Duane 
Doty, commissioner, and the northwestern bands of the Shoshonee 
Indians, represented by their chiefs and warriors: 


ARTICLEI. It is agreed that friendly and amicable relations shall 
be reestablished between the bands of the Shoshonee Nation, parties 
hereto, and the United States, and it is declared that a firm and per- 
petual peace shall be henceforth maintained between the said bands 
and the United States. 


ARTICLE II. The treaty concluded at Fort Bridger on the 2nd 
day of July, 1863, between the United States and the Shoshonee Na- 
tion, being read and fully interpreted and explained to the said chiefs 
and warriors, they do hereby give their full and free assent to all of the 
provisions of said treaty, and the same are hereby adopted as a part of 
this agreement, and the same shall be binding upon the parties hereto. 


ARTICLEIII. In consideration of the stipulations in the preceding 
articles, the United States agree to increase the annuity to the Shosho- 
nee nation five thousand dollars, to be paid in the manner provided in 
said treaty. And the said northwestern bands hereby acknowledge to 
have received of the United States, at the signing of these articles, pro- 
visions and goods to the amount of two thousand dollars, to relieve 
their immediate necessities, the said bands having been reduced by the 
war to a state of utter destitution. 


‘And further, it being understood that provision has been made by the Government 
of the United States for the construction of a railway from the plains west to the Pa- 
cific ocean, it is stipulated by said nation that said railway, or its branches, may be lo- 
cated, constructed, and operated, without molestation from them, through any portion 
of the country claimed by them.” 


Article IV relating to boundaries in this Fort Bridger treaty reads as follows: 


“It is understood the boundaries of the Shoshonee country, as defined and described 
by said nation, is as follows: On the north, by the mountains on the north side of the 
valley of Shoshonee or Snake River; on the east, by the Wind River mountains, Peenah- 

river, the north fork of Platte or Koo-chin-agah, and the north Park or Buffalo 

Touse, and on the south, by Yampah river and the Uintah mountains. The western 
boundary is left undefined, there being no Shoshonees from that district of country 
present; but the bands now present claim that their own country is bounded on the 
west by Salt Lake.” 18 Stat. 685-6. 
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ARTICLE IV. The country claimed by Pokatello, for himself and 
his people, is bounded on the west by Raft River and on the east by the 
Porteneuf Mountains.” 13 Stat. 663. 


Before it or the other treaties were ratified by the Senate an additional 
article was added to each and, except for one treaty not further involved 
here, accepted by the Indians. The addition reads as follows: 


‘‘Nothing herein contained shall be construed or taken to admit 
any other or greater title or interest in the lands embraced within the 
territories described in said treaty in said tribes or bands of Indians 
than existed in them upon the acquisition of said territories from Mex- 
ico by the laws thereof.” 


The portions of the Fort Bridger treaty of July 2, 1863, of any possible 
effect will be found in note 6, supra. 

Subsequent to the ratification of the treaties, an act of Congress was 
passed on February 23, 1865, 13 Stat. 432, for the extinction of Indian title 
to lands in Utah territory; and another act on July 20, 1867, 15 Stat. 17, 
for dealing with hostile Indians and choosing reservations for Indians dwell- 
ing east of the Rocky Mountains. None of the Shoshones entered into 
treaties under either of these acts except the Eastern Shoshones who had 
signed the Fort Bridger treaty of July 2, 1863. On July 3, 1868, they re- 
linquished all claim to United States territory except a reservation in Wyo- 
ming of 3,047,730 acres. 15 Stat. 673. No other treaty or other formal ar- 
rangement has been made between petitioners and the United States deal- 
ing with their lands.’ 


7 The Court of Claims summarized the history of the petitioner bands, subsequent to the 
Box Elder treaty, in this way: 


‘After the making of the treaty of July 30, 1863, the plaintiff bands became widely 
scattered over northern Utah and Nevada, and southern Idaho. In 1873 the Com- 
missioner of Indian Affairs appointed a commission to investigate all tribes and bands 
in this region and to ascertain their number and the probability of gathering them upon 
one or more reservations where they could be more immediately under the care of the 
Government. The commission made an exhaustive investigation into the matters 
entrusted to it and reported that it had no trustworthy information as to the number of 
bands of the Northwestern Shoshone Indians. The commission further reported that 
a part of the Northwestern Shoshones under Pocatello (who signed the treaty of July 
30, 1863) had already gone to the Fort Hall (Idaho) Reservation in southeast Idaho, 
and that Chief Tav-i-wun-shea, with his small band, had gone to the Wind River (Wy- 
oming) Reservation created and set apart under the treaty with the Eastern Shoshones 
in 1868. Toomontso (who had signed the Northwestern Treaty of July 30) and his 
band at about this time took up their abode on the Fort Hall Indian Reservation and 
an indefinite number of Indians of this band had gone to the Wind River Reservation. 
Eventually the remnants of the bands of Indians under San Pitz (a signer of the North- 
western Shoshone treaty of July 30), and Saigwits, also a party to the treaty, were in- 
duced by the commission to remove to the Fort Hall Indian Reservation, thus making 
a total of 400 Northwestern Shoshone Indians on the Fort Hall Reservation. The 
commission further reported that a careful enumeration disclosed that there were 400 
Northwestern Shoshone Indians in southern Idaho. In 1873 a number of Northwest- 
ern Shoshone Indians had gathered in northeastern Nevada and were assigned by the 
Indian Agent in Nevada to a small area in that section as a home. On May 10, 1877, 
this tract, by order of the President, was withdrawn from sale or settlement and set 
apart as a reservation for the Northwestern Shoshone Indians. However, in 1879, all 
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Without seeking any cession or relinquishment of claim from the Sho- 
shone, except the Eastern Shoshone relinquishment of July 3, 1868, just 
referred to, the United States has treated the rest of the Shoshone territory 
as a part of the public domain. School lands were granted. 13 Stat. 32; 
26 Stat. 216; 28 Stat. 109. National forests were freely created. 33 Stat. 
2307 ; 34 Stat. 3099, 3198, 3206, 3247, 3251; 37 Stat. 1678. The lands were 
opened to public settlement under the homestead laws. Report of the 
Commissioner of the General Land Office (1868), pp. 55, 59, 63; Report of 
the Commissioner of the General Land Office (1869), pp. 163, 168, 177. 
Thus we have administration of this territory by the United States proceed- 
ing as though no Indian land titles were involved. 

The Court of Claims examined the evidence adduced before it and reached 
the conclusion as a finding of fact that the United States ‘‘did not intend 
that it [the treaty] should be a stipulation of recognition and acknowledge- 
ment of any exclusive use and occupancy right or title of the Indians, parties 
thereto. . . . The treaty was intended to be, and was, a treaty of peace and 
amity with stipulated annuities for the purposes of accomplishing those 
objects and achieving that end.”” 95 Ct. Cl. at 676. This finding molded 
the opinion and judgment below. Whether the issue as to acknowledgment 
by a treaty of Indian title to land is treated as a question of fact, like Indian 
right to occupancy itself, United States v. Santa Fe Pacific R. Co., 314 U.S. 
339, 345; 53 Stat. 752, or as a matter of inference to be drawn by the trier of 
fact from the treaty and surrounding circumstances or as a conclusion of law 
to be reviewed by this Court upon the record, this finding places the burden 
on petitioners to overthrow the judgment of the Court of Claims. In reach- 
ing its conclusion, the lower court pointed out in its opinion that nothing in 
the legislation or official documents, communications or instructions which 
brought about the treaty indicated any purpose to recognize Indian title to 
the territory over which the Shoshone roamed and hunted. The commis- 
sioners were instructed specifically on July 22, 1862, that they were not ex- 
pected to negotiate for the extinction of the Indian title but for the security 
of routes over the lands‘ and ‘‘a definite acknowledgment as well of the 
boundaries of the entire country they [the Indians] claim.’’ The letter 
shows uncertainty as to the location of the bands. The Commissioner of 
Indian Affairs wrote of the Shoshone nation as roaming Utah and Eastern 
Washington but the very indefiniteness of the information required a state- 
ment from the Indians of their claims. 95 Ct. Cl. at 690. The Commis- 
sioner learned from the treaties that the Shoshones claimed territory in 
Colorado, Wyoming, Idaho, and Nevada aggregating several times the 
acreage in Utah. There apparently was no claim to Washington land. 
Commissioner Doty’s letter transmitting the map describing the territories 


the Indians thereon, numbering about 300, were removed to the Western Shoshone 
Indian Reservation known as the Duck Valley Indian Reservation in southwestern 
Idaho and northern Nevada.” 95 Ct. Cl. at 677. 
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claimed by the Shoshones and telling of the negotiations has nothing that 
indicates the possibility of an acknowledgment by the United States of the 
Indian title to any of the lands. See note 5, supra. 

An examination of the text of the Northwestern Shoshone treaty and the 
others which were entered into with the other Shoshone tribes, 95 Ct. Cl. 
642, shows the commissioners carefully followed their instructions. In the 
Eastern Shoshone treaty, the boundaries are spoken of ‘‘as defined and de- 
scribed by said nation,” note 6, supra. In the Northwestern Shoshone 
treaty the land is described as ‘‘The country claimed by Pokatello, for him- 
self and his people.’’ In the Western Shoshone treaty permission was given 
for mineral prospecting and extracting and the boundaries are said to define 
“the country claimed and occupied.”’ The same language is used as to the 
boundaries in the Shoshone-Goship treaty. This treaty also permitted 
prospecting for and the working of mines. The Mixed Bands treaty de- 
scribed a country ‘‘claimed by the said bands”’ and “‘as described by them.”’ 
Nowhere in any of the series of treaties is there a specific acknowledgment of 
Indian title or right of occupancy. It seems to us a reasonable inference 
that had either the Indians or the United States understood that the treaties 
recognized the Indian title to these domains, such purpose would have been 
clearly and definitely expressed by instruction, by treaty text or by the re- 
ports of the treaty commissioners, to their superiors or in the transmission 
of the treaties to the Senate for ratification. 

Petitioners argue that the permission from the Indians for travel or mining 
and for the maintenance of communication and transportation facilities by 
the United States for its citizens imply a recognition by the United States 
of the Indian title. They quote, as persuasive, these words from an early 
Indian case: “‘The acceptance of these cessions is an acknowledgment of the 
right of the Cherokees to make or withold them.” Worcester v. Georgia, 6 
Pet. 515, 556. An examination of the circumstances under which this 
Court made the just-quoted statement illustrates how inapposite its use by 
petitioners is to the present question. The quotation was written in ex- 
planation of rights of passage which were granted by the Cherokees through 
lands which by other articles of the treaty had been specifically set apart and 
solemnly guaranteed to the Cherokees. 7 Stat. 39. No such specific 
recognition is in the Box Elder treaty. But we see nothing inconsistent 
With non-recognition of the Indian title and the insertion of these provi- 
sions against molestation of structures, travelers or exploiters of mineral 
deposits within the territories. The United States undoubtedly might have 
asserted, at the time of the treaty, its purpose to extinguish Indian title or it 
might have recognized Indian title or it might, as the Court of Claims held, 
sought only freedom from hostile acts from roving bands by the commit- 
ments for supplies. The treaties were made in the midst of civil war and 
before the outcome of that conflict was clear. 

Petitioners urge that recognition of the Indian title was inferred from the 
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language of the Fort Laramie treaty of September 17, 1851, 11 Stat. 749, 
Fort Berthold Indians v. United States, 71 Ct. Cl. 308; Assiniboine Indian 
Tribe v. United States, 77 Ct. Cl. 347, 370; The Crow Nation v. United Staies, 
81 Ct. Cl. 238, 272, and that a different inference in the present case is incon- 
sistent with those holdings. Apart from the fact that different treaties are 
involved, the circumstances surrounding the execution of the Fort Laramie 
treaty indicate a purpose to recognize the Indian title to the lands described 
in the Fort Laramie treaty which may well have induced the Court of Claims 
to reach one conclusion in those cases and another in this. For example, the 
instructions to the commissioners for the Fort Laramie negotiations con- 
tained this direction: 
“Tt is important, if practicable, to establish for each tribe some fixed 
boundaries within which they should stipulate generally to reside, and 


each should agree not to intrude within the limits assigned to another 
tribe without its consent.” 71 Ct. Cl. 312. 


Further in reporting the treaty, it was said: 


“The laying off of the country into geographical, or rather national 
domains, I regard as a very important measure, inasmuch as it will 
take away a great cause of quarrel among themselves, and at the same 
time enable the Government to ascertain who are the depredators, 
should depredations hereafter be committed.” 71 Ct. Cl. 313. 


Furthermore, the words of the Fort Laramie treaty are more apt to ex- 
press recognition of Indian title than those of Box Elder. Article 5 says: 


“The aforesaid Indian nations do hereby recognize and acknowledge 
the following tracts of country, included within the metes and bounda- 


” 


ries, hereinafter designated, as their respective territories, viz: . . 
71 Ct. Cl. 315. 


In consideration of the treaty stipulations the United States bound itself to 
furnish supplies and to protect the Indian nations against depredations by 
its citizens. Such distinctions may quite justifiably have led the Court of 
Claims to different conclusions than it reached from consideration of the 
Northwestern Shoshone treaty.® 


8 We note but consider unimportant, because this issue was not involved, casual references 
by this and other courts that the Shoshone treaties recognized Indian title in the Shoshones. 
Shoshone Tribe v. United States, 299 U. S. 476, 485; United States v. Shoshone Tribe, 304 
U. S. 111, 113; Shoshone Indians v. United States, 85 Ct. Cl. 331, 335; United States ». 
Board of Com’rs of Fremont County, Wyo., 145 F. 2d 329. 

We do not consider the references of the administrators in routine communications called 
for in the preparation of this case before the Court of Claims to the ‘‘Shoshoni Indian Reser- 
vation (Northwestern Band)” to the fact that the territory of the Shoshones ‘‘was recog- 
nized by the United States” or ‘‘set apart for the Shoshone Indians” of any more weight. 
Nothing in these statements shows that the attention of the administrators was focused 
on the problem of recognition or that they reflected a contemporaneous interpretation. 

It does not seem important to determine whether the Court of Claims abused its discre- 
tion in refusing admission to such administrative letters written in 1939, relating to prepara- 
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Petitioners point out that the word ‘“‘claim’”’ or the phrase ‘country 
claimed” was often used on the frontier to indicate title or right. We 
know this meaning in mining law and in entries for land patents. The 
meaning of the word or phrase depends upon its use. In these treaties it 
seems clearly to designate the boundaries over which the Indians asserted 
Indian title but that falls short of acknowledgment of such right by the 
United States. 

Reliance is also placed by petitioners upon the Senate’s amendment to the 
treaty ® as a limitation of the treaty’s recognition of Indian title to the de- 
scribed lands. This limitation, petitioners argue, demonstrates that no 
other limitation was intended. Petitioners take the position that there was 
no need for this limitation “if the treaty recognized no rights.’’ While 
such a limitation would not have been needed if the Senate of that day were 
positive, on weighing the issue as we now do, that the treaty was ineffective 
to give any additional color to Indian titles within or without the Mexican 
Cession, it is unlikely that the ratifying body could or did appraise the sev- 
eral possibilities which are now presented. The Senate was well acquainted 
with the complications of Mexican land titles in the Cession. A portion of 
the lands lay within the boundaries of the former Mexican state of Alta Cali- 
fornia. The Senate was familiar, too, with the legal position of Indian titles 
in the Shoshone country outside the Mexican Cession.!° Such titles were 
subject to the same rules as similar titles in all Indian country. 4 Stat. 729. 
The status of Indian titles within the Mexican Cession of 1848, however, had 


not then been judicially determined." The treaty of Guadalupe Hidalgo 
guaranteed the property rights of Mexicans in the Cession.!2 Controversies 
over these rights had caused the rejection by the Senate of Article X of the 
treaty as submitted.“ The rejection was followed by the protocol of Quere- 


tion for this suit, of maps of the territory. We have examined the tendered evidence. It 
was also seen by the Court of Claims and if it had been admitted it would have been merely 
cumulative and could not have changed the conclusion below. 

9 “Nothing herein contained shall be construed or taken to admit any other or greater 
title or interest in the lands embraced within the territories described in said treaty in said 
tribes or bands of Indians than existed in them upon the acquisition of said territories from 
Mexico by the laws thereof.”’ 

10 Spanish claims north of the 42nd parallel of latitude, then the northern line of Mexico, 
were ceded to the United States in 1821, Treaties and Other International Acts of the 
United States, Vol. 3, p. 3, and Art. 8; Russian claims south of 54° 40’ north latitude in 1824, 
op. cit. p. 151 and Art. 3; and the British claims south of north latitude 49° in 1846, op. cit., 
Vol. 5, p. 3 and Art. IIT. 

11 Barker v. Harvey, 181 U. S. 481, Cramer v. United States, 261 U. S. 219; United States 
v. Santa Fe Pacific R. Co., 314 U. S. 339. 

2 5 Treaties op. cit., supra, 207, Art. VIII and IX. United States v. O’Donnell, 303 
U.S. 501, 504. 

3 Treaties and Other International Acts of the United States, Vol. 5, pp. 242, 245: 

‘“‘ARTICLE X. All grants of land made by the Mexican Government or by the com- 


petent authorities, in territories previously appertaining to Mexico, and remaining for 
the future, within the limits of the United States, shall be respected as valid, to the same 
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taro of 1848 in which our commissioners for the exchange of ratifications 
undertook to make explanation to Mexico of the rejection of Article X."'! 
The protocol itself was a subject of House and Senate debate and of exten- 
sive diplomatic correspondence. There had been, also, the Act of March 
3, 1851, 9 Stat. 631, to settle the private land claims in California, after its 
admission as a state. Litigation over land titles in the Mexican Cession 
had already reached this Court. United States v. Nye, 21 How. 408; United 
States v. Bassett, 21 How. 412; United States v. Rose, 23 How. 262. We do 
not think that the amendment indicates more than an intention to be sure 
the new treaty did not add to the complexities of the Mexican Cession title 
situation. Cf. Barker v. Harvey, 181 U.S. 481, 491; United States v. Title 
Ins. Co., 265 U. 8. 472, 484. 

Petitioners suggest that in the construction of Indian treaties we, as a 
self-respecting nation, hesitate to construe language, which is selected by us 
as guardian of the Indians, to our ward’s prejudice. ‘‘ All doubts,” say peti- 
tioners, ‘‘must be resolved in their [the Indians’) favor.’”’ Mr. Justice 
McLean, concurring in Worcester v. Georgia, 6 Pet. 515 at 582, said, ‘‘The 
language used in treaties with the Indians should never be construed to 
their prejudice.” But the context shows that the Justice meant no more 
than that the language should be construed in accordance with the tenor 
of the treaty. That, we think, is the rule which this Court has applied 
consistently to Indian treaties. We attempt to determine what the parties 
meant by the treaty. We stop short of varying its terms to meet alleged 
injustices. Such generosity, if any may be called for in the relations between 
the United States and the Indians, is for the Congress." 

It seems to us clear from the circumstances leading up to and following 
the execution of the Box Elder treaty that the parties did not intend to 


extent that the same grants would be valid, if the said territories had remained within 
the limits of Mexico. .. .” 


14 The explanation in the second article of the protocol was as follows: 

““Seconp. The American Government by suppressing the Xth article of the Treaty 
of Guadalupe did not in any way intend to annul the grants of lands made by Mexico 
in the ceded territories. These grants, notwithstanding the suppression of the article 
of the Treaty, preserve the legal value which they may possess; and the grantees may 
cause their legitimate titles to be acknowledged before the American tribunals. 

“‘Conformably to the law of the United States, legitimate titles to every description 
of property personal and real, existing in the ceded territories, are those which were 
legitimate titles under the Mexican law in California and New Mexico up to the 13th 
of May 1846, and in Texas up to the 2d March 1836.” Treaties, id., vol. 5, p. 381. 

15 See Treaties, id., vol. 5, pp. 380-406, particularly p. 387. 

16 This is the meaning of the other cases which are cited by petitioners upon this point. 
Jones v. Meehan, 175 U.S. 1, 10-12; United States v. Winans, 198 U. 8. 371, 380; Marlin v. 
Lewallen, 276 U. S. 58, 64; United States v. Payne, 264 U. S. 446, 448-49; Nor. Pac. Ry. 
Co. v. United States, 227 U. S. 355, 366; Seufert Bros. Co. v. United States, 249 U.S. 194, 
198; United States v. Shoshone Tribe, 304 U. S. III, 116; see also Tulee v. Washington, 
315 U. S. 681, 684. 

17 United States v. Choctaw &c. Nations, 179 U.S. 494, 534-36; Choctaw Nation v. United 
States, 318 U. S. 423, 432. 
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recognize or acknowledge by that treaty the Indian title to the lands in 
question. Whether the lands were in fact held by the Shoshones by Indian 
title from occupancy or otherwise or what rights flow to the Indians from 
such title is not involved. Since the rights, if any the Shoshones have, did 
not arise under or grow out of the Box Elder treaty, no recovery may be had 
under the jurisdictional act. 

Affirmed. 


Mr. Justice RoBeErts is of the view that the judgment should be reversed. 


Mr. Justice JACKSON, concurring. 


Mr. Justice BLAckK and I think it may be desirable to state some of the 
difficulties which underlie efforts to leave such an Indian grievance as this to 
settlement by a lawsuit. 

It is hard to see how any judicial decision under such a jurisdictional act 
can much advance solution of the problem of the Shoshones. Any judgment 
that we may render gives to these Indians neither their lands nor money. 
The jurisdictional act provides that the proceeds above attorneys’ fees shall 
“‘be deposited in the Treasury of the United States to the credit of the 
Indians” at 4 per cent interest and “‘shall be subject to appropriation by 
Congress only for the health, education, and industrial advancement of said 
Indians.”’ The only cash payment is attorneys’ fees. Section 7 provides 
that the Court of Claims shall determine a reasonable fee, not to exceed 10 
per cent of the recovery, together with expenses, to be paid to the attorneys 
for the Northwestern Bands out of the sums found due. After counsel are 
thus paid, not a cent is put into the reach of the Indians; all that is done for 
them by a judgment is to earmark some funds in the Treasury from which 
Congress may as it sees fit from time to time make appropriations “‘for the 
health, education, and industrial advancement of said Indians.”’ Congress 
could do this, of course, without any judgment or earmarking of funds, as it 
often hasdone. Congress, even after judgment, still must decide the amount 
and times of payment to the Indians according to their needs. 

We would not be second to any other in recognizing that—judgment or no 
judgment—a moral obligation of a high order rests upon this country to 
provide for decent shelter, clothing, education, and industrial advancement 
of the Indian. Nothing is gained by dwelling upon the unhappy conflicts 
that have prevailed between the Shoshones and the whites—conflicts which 
sometime leave one in doubt which side could make the better claim to be 
civilized. The generation of Indians who suffered the privations, indignities, 
and brutalities of the westward march of the whites have gone to the Happy 
Hunting Ground, and nothing that we can do can square the account with 
them. Whatever survives is a moral obligation resting on the descendants 
of the whites to do for the descendants of the Indians what in the conditions 
of this twentieth century is the decent thing. 


} 
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It is most unfortunate to try to measure this moral duty in terms of legal 
obligations and ask the Court to spell out Indian legal rights from written 
instruments made and probably broken long ago and to put our moral duty 
in figures as legal damages. The Indian problem is essentially a sociological 
problem, not a legal one. We can make only a pretense of adjudication of 
such claims, and that only by indulging the most unrealistic and fictional 
assumptions. 

Here we are asked to go back over three quarters of a century to spell out 
the meaning of a most ambiguous writing made in 1863. One of the parties 
did not keep, or know how to keep, written records of negotiations. Written 
evidence bearing on intention is only that which the whites chose to make. 
It does not take a particularly discerning eye to see that these records, writ- 
ten usually by Indian agents, are quite apt to speak well of the writer’s 
virtue and good intentions. Evidence from the memory of man is no longer 
available. Even if both parties to these agreements were of our own stock, 
we being a record-keeping people, a court would still have the gravest diffi- 
culty determining what their motives and intentions and meanings were. 
Statutes of limitations cut off most such inquiries, not because a claim be- 
comes less just the longer it is denied, but because another policy intervenes 
—the policy to leave in repose matters which can no longer be the subject of 
intelligent adjudication. 

Even if the handicap of time could be overcome, we could not satisfac- 
torily apply legal techniques to interpretation of this treaty. The Indian 
parties to the treaty were a band of simple, relatively peaceful, and extremely 
primitive men. The population of the band was only about 1500, and the 
territories claimed to have been occupied as their home consisted of over 
15,000,000 acres of land in Idaho, Utah, and Nevada—about 10,000 acres for 
every individual in the band. Of course so few could not patrol and defend 
so vast a territory against inroads by the more aggressive and efficient whites. 
The white was a better killer. The game disappeared, the lands were not 
productive, and in peace the Indians became destitute. Desperation stimu- 
lated or perhaps produced predatory tendencies and they began to fall upon 
the overland caravans and to steal and rob. The whites brought forth their 
armies and reduced the Indians to submission. Then the whites ‘‘negoti- 
ated”’ a treaty. 

We realize that for over a century it has been a judicial practice to con- 
strue these ‘‘agreements’’ with Indians, as if they were contracts between 
white men. In some cases, where the provisions are simple and definite and 
deal with concrete lands or matters, this may be practicable. But despite 
antiquity of the custom, to apply the litigation process to such a problem as 
we have here seems far fetched. The most elemental condition of a bargain 
was not present, for there was nothing like equality of bargaining power. 
On one side were dominant, powerful, shrewd, and educated whites, who 
knew exactly what they wanted. On the other side were destitute, illiterate 
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Indians who primarily wanted to be let alone and who wanted by some 
means to continue to live their own accustomed lives. Here we are asked to 
decide whether their intent was to relinquish titles or make reservations of 
titles or recognition of titles. The Indian parties did not know what titles 
were, had no such concept as that of individual land title, and had no sense 
of property in land. Here we are asked to attribute legal meanings to sub- 
scribers of a written instrument who had no written language of their own 
in which to express any meaning. We doubt if any interpreter could intel- 
ligently translate the contents of a writing that deals with the property con- 
cept, for the Indians did not have a word for it. People do not have 
words to fit ideas that have never occurred to them. Ownership meant no 
more to them than to roam the land as a great common, and to possess 
and enjoy it in the same way that they possessed and enjoyed sunlight 
and the west wind and the feel of spring in the air. Acquisitiveness, 
which develops a law of real property, is an accomplishment only of the 
“‘civilized.”’ 

Of course the Indians may have had some vague idea that thereafter they 
were to stay off certain lands and the white men in retu.n were to stay off 
certain other lands. But we do not think it is possible now to reduce such a 
nebulous accord to terms of common-law contract and conveyancing. The 
treaty was a political document. It was intended to pacify the Indians and 
to let the whites travel in peace a route they somehow were going to travel 
anyway. 

How should we turn into money’s worth the rights, if any, of which the 
Indians have been deprived? Should we measure it in terms of what was 
lost to a people who needed 10,000 acres apiece to sustain themselves through 
hunting and nomadic living, who had no system or standard of exchange, 
and whose representatives in making the treaty appear to have been softened 
for the job by gifts of blankets and trinkets? Should we measure it in terms 
of what was gained to our people, who sustain themselves in large numbers 
on few acres by greater efficiency and utilization? Of course amends can be 
made only to progeny in terms of their present needs as the jurisdictional Act 
recognizes will ultimately be done. The Indians’ grievance calls for sympa- 
thetic, intelligent, and generous help in developing the latent talents and as- 
pirations of the living generation, and there is little enlightenment for that 
task from endless and pointless lawsuits over the negotiation of generations 
long gone to their rest. 

We agree with Mr. Justice Reep that no legal rights are today to be rec- 
ognized in the Shoshones by reason of this treaty. We agree with Mr. 
Justice Douveias and Mr. Justice Murpuy as to their moral deserts. We 
do not mean to leave the impression that the two have any relation to each 
other. The finding that the treaty creates no legal obligations does not 
restrict Congress from such appropriations as its judgment dictates “‘for the 
health, education, and industrial advancement of said Indians” which is the 
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position in which Congress would find itself if we found that it did create 
legal obligations and tried to put a value on them. 


Mr. Justice Douatas, dissenting. 


I think the claims which these Indians assert are claims “arising under or 
growing out of the treaty of July 30, 1863.” 

He who comes to my abode and bargains for free transit or a right of way 
across the land on which I live and which I proclaim to be my own certainly 
recognizes that I have a claim toit. That and more was done here. Routes 
of travel through this Shoshone country, the establishment of military agri- 
cultural settlements and military posts, the maintenance of ferries over the 
rivers, the erection of houses and settlements, the location, construction, and 
operation of a railroad, the maintenance of telegraph and overland stage 
lines were all negotiated. These provisions alone constitute plain recogni- 
tion by the United States that it was dealing with people who had the power 
to grant these rights of travel and settlement. The United States, of course, 
did not need to follow that course. It could have invaded this Indian coun- 
try and extinguished Indian title by the sword or by appropriation. United 
States v. Santa Fe Pac. R. Co., 314 U. 8. 339, 347, and cases cited. But it 
did not choose that course. It chose to negotiate a treaty. And through 
the medium of the treaty it obtained from these Indians rights of way, rights 
to settle, rights of transit. It was stated in Worcester v. Georgia, 6 Pet. 
515, 556, that ‘“‘The acceptance of these cessions is an acknowledgement of 
the right of the Cherokees to make or withhold them.” That is good law. 
It is as applicable here as it was in that early case. There, to be sure, lands 
had been specifically set apart for the Cherokees. But that is not a material 
difference. Indian title is the right to occupancy based on aboriginal pos- 
session. United States v. Santa Fe Pac. R.Co., supra. It has been the policy 
of the United States from the beginning to respect that right of occupancy. 
Id., p. 345. As stated in Mitchell v. United States, 9 Pet. 711, 746, the Indian 
‘right of occupancy is considered as sacred as the fee simple of the whites.”’ 
Thus we may not say that because these Indians had only Indian title this 
case can be distinguished from Worcester v. Georgia, supra. When the 
United States obtained these cessions it acknowledged whatever claim to the 
land these Indians had. The Indians ask no more now. 

Moreover, the Senate in ratifying the treaty made clear that it construed 
the treaty as recognizing the title or claim of these Indians to this land. 
The amendment added in the Senate provided: “‘ Nothing herein contained 
shall be construed or taken to admit any other or greater title or interest in 
the lands embraced within the territories described in said treaty in said 
tribes or bands of Indians than existed in them upon the acquisition of said 
territories from Mexico by the laws thereof.’”’ That should put beyond dis- 
pute that the Senate understood the treaty to accord recognition of the title 
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which these Indians had under Mexican law. To say it gives no recognition 
to any claim is to erase this provision from the treaty. 

But if there is still any doubt as to the meaning of the treaty it should be 
wholly removed by another of its provisions. The treaty stated that “‘The 
country claimed by Pocatello for himself and his people is bounded on the 
west by Raft River and on the east by the Porteneuf Mountains.”’ 

That is now brushed aside as irrelevant. But we should remember that 
no counsel sat at the elbow of Pocatello when the treaty was drafted. It 
was written in a language foreign to him. He was not a conveyancer. He 
was not cognizant of distinctions in title. He neither had nor gave deeds to 
his land. There was no recording office. But he knew the land where he 
lived and for which he would fight. If the standards of the frontier are to 
govern, his assertion of ownership and its recognition by the United States 
could hardly have been plainer. 

We should remember the admonition in Jones v. Meehan, 175 U. S. 1, 11, 
that in construing a treaty between the United States and an Indian tribe it 
must always be borne in mind “‘that the negotiations for the treaty are con- 
ducted, on the part of the United States, an enlightened and powerful na- 
tion, by representatives skilled in diplomacy, masters of a written language, 
understanding the modes and forms of creating the various technical estates 
known to their law, and assisted by an interpreter employed by themselves; 
that the treaty is drawn up by them and in their own language; that the In- 
dians, on the other hand, are a weak and dependent people, who have no 
written language and are wholly unfamiliar with all the forms of legal ex- 
pression, and whose only knowledge of the terms in which the treaty is 
framed is that imparted to them by the interpreter employed by the United 
States; and that the treaty must therefore be construed, not according to the 
technical meaning of its words to learned lawyers, but in the sense in which 
they would naturally be understood by the Indians.” 

When that standard is not observed, what these Indians did not lose to 
the railroads and to the land companies they lose in the fine web of legal 
niceties. 

As stated by the Attorneys General of Idaho and Utah who appear here as 
amici curiae: ‘‘The result is that a peaceful and friendly people, lulled into a 
sense of security by the proffers of the United States of peace and amity, 
have been reduced from a nation able to wrest their living from their primi- 
tive ancestral home to a nondescript, homeless, and poverty-stricken ag- 
gregation of bands of Indians, without the means to compete in the modern 
civilization which had disseised them. Until the treaty with petitioners, 
petitioners were so strong and formidable that the trouble and expense of 
taking their lands by war—leaving out of account the dishonor that would 
have been involved in proceeding against a nation which had given no cause 
for war—would have far outweighed the expense of settling with them for 
their lands at whatever the cost in money. But the United States did 
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neither. Congress felt it could not at that time afford to extinguish peti- 
tioners’ title by purchase. Consequently, for a meager consideration, the 
petitioners granted respondent certain valuable rights in those lands. For 
respondent, under these circumstances, to attempt to deny petitioners’ title 
is unworthy of our country. The faith of this nation having been pledged in 
the treaties, the honor of the nation demands, and the jurisdictional act re- 
quires, that these long-unsettled grievances be settled by this court in simple 
justice to a downtrodden people.” 

The story has been told before. Chester Fee, Chief Joseph (1936); Harold 
Fast, The Last Frontier (1944). 


Mr. Justice FRANKFURTER and Mr. Justice Murpny join in this dissent. 


Mr. Justice Murpuy, dissenting. 


It is a well-settled rule that in the interpretation of Indian treaties all 
ambiguities are to be resolved in favor of the Indians. Worcester v. Georgia, 
6 Pet. 515, 582; Winters v. United States, 207 U. S. 564, 576; Carpenter v. 
Shaw, 280 U.S. 363, 367. While this principle does not justify ignoring the 
plain meaning of words in order to prevent what appears to be an injustice to 
the Indians, it does mean that a court is bound to give to doubtful expres- 
sions that meaning least prejudicial to the interests of the Indians, giving full 
weight to the conditions under which the treaty was drawn. The applica- 
tion of this principle to the facts of this makes manifest the error of the Court 
of Claims. 

The issue here centers about the meaning of the Box Elder treaty of July 
30, 1863, 13 Stat. 663, entered into between the United States and the North- 
western Bands of Shoshone Indians. Did the United States by that treaty 
acknowledge or recognize the claim of the Indians to the land in question so 
as to make it a claim “‘arising under or growing out of” the treaty for pur- 
poses of the jurisdictional act of February 28, 1929, 45 Stat. 1407? An 
affirmative answer to this question is dictated by both the treaty provisions 
and the circumstances surrounding the making of the treaty. 

1. Events Preceding the Box Elder Treaty. The great westward surge of 
the white men from 1849 to 1863 through the country claimed by the various 
Shoshone tribes aroused resentment and hostility among the Indians. Game 
was driven away and vegetation destroyed, forcing the Indians to steal or 
starve. ‘Telegraph and overland daily mail lines were established through 
their territory in complete disregard of any rights they might have. ‘The 
Government did little or nothing to supply the Indians with food or supplies 
during this period. White emigrants and the Government were caused 
considerable trouble by depredations and warlike acts of these oppressed 
Indians. Some agreement whereby white emigrants could travel and the 
Government cduld maintain a communication system through the Shoshone 
area was imperative. 
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Little was done before 1861, when the Commissioner of Indian Affairs 
recommended that a treaty be negotiated with the Shoshone Indians which 
would grant them annuities ‘‘in consideration of a right-of-way across their 
country.” In the same year the Superintendent of Indian Affairs for the 
Utah Territory also recommended the negotiation of a treaty, stating that 
the Shoshones “‘express their willingness to cede to the United States all the 
lands they claim in this Territory,” with certain reservations. 

In February, 1862, the Secretary of the Interior in a letter to the chairman 
of the House Committee on Indian Affairs acknowledged that the lands were 
“owned by the Indians” but reported that little was fit for cultivation and 
would probably not be “‘required for settlement for many years.’”’ He thus 
did not recommend the purchase of the land. In light of this letter, the 
House Committee on Indian Affairs recommended to Congress that it au- 
thorize the negotiation of a treaty for passageways over the land claimed by 
the Shoshones and not try to purchase the land. 

Accordingly on July 5, 1862, Congress authorized the appointment of a 
treaty commission to negotiate such a treaty. 12 Stat. 512,529. On July 
22 the Commissioner of Indian Affairs instructed the treaty commissioners 
who had been appointed that the Government did not have sufficient knowl- 
edge to state definitely the boundaries of the country inhabited and claimed 
by the Shoshones but that it was understood that they inhabited ‘‘the 
country in the northern part of Utah and eastern portion of Washington Ter- 
ritories, through which lies the route of the overland mail, and the emigrant 
route through Utah and into Washington Territory and it is mainly to secure 
the safety of the travel along these routes that a treaty is desirable.” He 
further told them that it was not expected that the treaty would be negoti- 
ated ‘‘with a view to the extinguishment of the Indian title to the land.” 
They were told that the United States’ assurances of amicable relations and 
the contemplated payment of $20,000 in annuities should enable them to 
procure from the Indians an agreement for the security of the overland mail 
and emigrant routes, in addition to a ‘‘definite acknowledgment as well of the 
boundaries of the entire country they claim, as of the limits within which 
they will confine themselves.” 

Thus prior to the actual negotiation of the treaty, the United States rec- 
ognized that the Shoshone tribes claimed and inhabited certain territory, the 
exact boundaries of which were uncertain. The fact that the United States 
thought it necessary to make a treaty concerning rights of way and the fact 
that the United States expressly did not desire to negotiate “with a view to 
the extinguishment of the Indian title to the land”’ strongly indicate that the 
United States considered the Indians as the owners of this ill-defined area of 
land. The securing of rights of way, which was the main purpose of the 
treaty, would have been a needless formality had title to the underlying land 
been thought to be in the name of the United States. And the securing of an 
acknowledgment of the boundaries of the land claimed by the Shoshones, 
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which was a subsidiary purpose of the treaty, would likewise have been un- 
necessary if the United States considered itself the owner of all the land. 
The stage was thus set for a delineation of the Shoshone land to which the 
United States was prepared to acknowledge Indian title. 

2. The Negotiations for and the Contents of the Box Elder Treaty. The 
treaty commissioners found it impossible to assemble all the Shoshone tribes 
at one time. They thus negotiated five separate treaties with the five 
Shoshone Nations. They met first with the Eastern Shoshones at Ft. 
Bridger, Wyoming, where they negotiated the treaty of July 2, 1863, 18 Stat. 
685. This treaty pledged peace between the United States and the Indians 
and pledged the United States to pay annual annuities. The Shoshones in 
turn agreed that routes of travel through ‘‘Shoshonee country” should re- 
main forever free and safe for the use of the United States and its emigrants 
and travellers. They also agreed that the United States might establish 
military agricultural establishments and military posts along said routes, 
maintain ferries over rivers, erect houses and settlements wherever necessary 
for the comfort of the travellers, operate and maintain existing telegraph and 
overland stage coach lines, and operate a transcontinental railway “‘through 
any portion of the country claimed by”’ the Shoshones. The treaty further 
set forth a description of ‘‘the Shoshonee country, as defined and described 
by said nation,” leaving the western boundary undefined since there were no 
Shoshones present from that area. 

On July 30, 1863, the commissioners met with the Northwestern Bands of 
Shoshone Indians at Box Elder, Utah. The resulting treaty also stipulated 
for peace and friendship and then incorporated by reference all the pertinent 
provisions of the Ft. Bridger treaty. The Northwestern Bands thus granted 
the same rights of way and easements over their lands as the Eastern Bands 
had granted. The Box Elder treaty did not purport to describe all the land 
of the Northwestern Bands, but only the ‘‘country claimed by Pokatello 
[one of their chiefs] for himself and his people.’’ This area was described as 
being bounded on the west by the Raft River and on the east by the Por- 
teneuf Mountains. 

Similar treaties were entered into with the Western Shoshones on October 
1, 1863, the Shoshonee-Goship Bands on October 12, 1863, and the Mixed 
Bands of Shoshone and Bannock Indians on October 14, 1863. All these 
treaties were substantially the same insofar as the granting of rights of way 
and easements were concerned. And each of them set forth ‘‘the boundaries 
of the country claimed and occupied by said bands.”’ 

Thus by these five treaties the United States secured (a) freedom of travel 
and communication through the Shoshone country and (b) definite acknow!l- 
edgment of the areas claimed by the Shoshones. While the Box Elder 
Treaty did not define the boundaries of the Northwestern Shoshone lands 
completely, reference to and collocation of the territorial descriptions in the 
other four treaties, as well reference to the map prepared at the time by the 
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chairman of the treaty commission, supply the territorial boundaries of these 
lands. 

The very acceptance in the Box Elder treaty of these rights of way and 
easements constituted a recognition and acknowledgment by the United 
States that the Northwestern Bands had title to the land claimed. Wor- 
cester v. Georgia, 6 Pet. 515, 556; Fort Berthold Indians v. United States, 71 
C. Cls. 308, 332. Such recognition and acknowledgment need not be indi- 
cated by any particular word or phrase. They may be implied as well as 
expressed. That is the case here. The Box Elder treaty and the four 
other treaties would have been meaningless had the United States not 
thereby recognized the Indian title to the land claimed. Without such title, 
the Indians would have lacked power to bargain concerning the right to travel 
and communicate over the land. Recognition of this power to bargain and 
acceptance of the fruits of that bargaining implied recognition of the under- 
lying Indian title to the land. Otherwise there would have been no reason 
for the United States bothering to negotiate. Unilateral assertion of rights 
would have been resorted to had the United States not recognized Indian 
title to these lands. This is true whether the Indians held title based on 
aboriginal possession or whether they held lands specifically set aside for 
them. It is likewise immaterial that the main purpose of the treaties was to 
secure rights in the land rather than to acknowledge or secure title. The 
securing of those rights necessarily presupposes Indian title and necessarily 
recognizes such title. 

Thus by its action in negotiating for and securing rights of passage and 
communication, the United States indicated its recognition and acknowledg- 
ment of Indian title to the land. The descriptions of the lands claimed by 
the various tribes were inserted merely to give the United States knowledge 
of the precise boundaries to the land held by the Indians. The fact that 
these treaties and the Box Elder Treaty in particular speak in terms of land 
“claimed’”’ by the Indians does not negate recognition of title to the land so 
claimed. In the context of these treaties and in light of the ignorance of the 
Indians of legal niceties, the term ‘‘claim”’ need not be taken to mean bare 
assertion to title. It must be remembered that these Indians held title by 
aboriginal possession and that the United States was in no position to bar- 
gain as to the scope of the land so held. A bona fide Indian claim of this type 
is synonymous with ownership unless it conflicts with some other ownership 
or unless such an Indian title is unrecognized in law. Here, however, the 
United States did recognize this type of ownership and was anxious merely 
to ascertain the scope of the land so claimed or owned. The placing of these 
descriptions in a bilateral treaty is at least consistent with the conclusion 
that the United States recognized title to the extent of the lands claimed. 
And under the rule that ambiguities are to be resolved in favor of the Indians, 
we must adopt that conclusion. 

3. Events Subsequent to the Box Elder Treaty. Any doubt as to whether 
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the United States by these treaties recognized and acknowledged Indian 
title to the land claimed is removed by actions and statements of the Gov- 
ernment subsequent to the making of these treaties. 

The Senate ratified each of the treaties. To four of them, including the 
Box Elder treaty, the Senate added an amendment providing that nothing 
in the treaty should be construed to admit ‘‘any other or greater title or in- 
terest in the lands embraced within the territories described in said treaty in 
said tribes or bands of Indians than existed in them upon the acquisition of 
said territories from Mexico by the laws thereof.’’ See 13 Stat. 664. What- 
ever may have been the complexities of the Mexican cession title situation as 
described in the opinion of this Court, the Senate by this amendment clearly 
indicated that it understood each treaty to constitute a recognition of Indian 
title to the land claimed, at least as to lands outside the Mexican cession. 
Had the Senate been under the impression that no title rights were involved 
in the treaties it would have been meaningless to add this amendment. 
Resolving any doubts on this score in favor of the Indians compels us to in- 
terpret this amendment as another recognition of Indian title. 

In 1863 the Commissioner of Indian Affairs recommended that further 
treaties with the Shoshones be negotiated to extinguish their title to the soil. 
And Congress in 1865 authorized the President to enter into treaties with 
Indians in the Utah Territory for the surrender to the United States of their 
possessory right to all agricultural and mineral land and for their segregation 
on reservations. 13 Stat. 432. Accordingly a treaty was made with the 
Eastern Shoshones in 1868 whereby they gave up the territory claimed by 
them in the Ft. Bridger treaty in exchange for other lands. 15 Stat. 673. 
Here again is clear proof that the United States considered title to the land 
to belong to the Indians, making even more compelling the conclusion that 
the 1863 treaties constituted a necessary recognition of that title. 

And as late as 1934 the Secretary of the Interior admitted that the terri- 
tory of the Shoshones “‘ was recognized by the United States as belonging to 
the various bands of Shoshone Indians” by the 1863 treaties and that the 
“Government recognized all the land as belonging to the Northwestern 
bands of Shoshones.”’ Such statements are more than justified by the his- 
tory and contents of the treaties. 

One final matter remains. It is said that any money recovered by the 
Indians in this suit would have to be deposited in the Treasury of the United 
States, subject to appropriation by Congress for their benefit, and that the 
only possible cash payment involves attorney fees. That may be true. But 
it does not justify ignoring the rights of the Shoshone Indians recognized 
under solemn treaties entered into with the United States. It does not com- 
mand us to overthrow the moral obligation of the United States to fulfill its 
treaty obligations. And it does not warrant the application of narrow prin- 
ciples of construction to the injury of the Indians’ interests. If Congress 
desires to place in the Treasury any money that might be recovered by the 
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Indians in this suit that is the business of Congress, not ours. Our function 
here is at an end when we have determined if the Northwestern Bands have _ 
any claim “‘arising under or growing out of”’ the Box Elder treaty. Because 
I believe they have such a claim I would reverse the judgment below. 


Mr. Justice FRANKFURTER and Mr. Justice Doucuas concur in this 
opinion. 


THE CRISTOBAL COLON 


BERMUDA SUPREME COURT 


[October 18, 1937] 


Plea of sovereign immunity by Spanish Government based on ownership by nationaliza- 
tion of merchant vessel recognized. 


A writ of summons 7n rem was issued in this action and served about the 
6th of January, 1937, by Mr. John Strong McBeath, the Superintendent of 
Police, (1) on the Cristobal Colon by affixing a copy to her foremast, (2) on 
the apparel of the said ship lying in the King’s warehouse in the Town of St. 
George by affixing a copy on the door of the said warehouse, and (3) on the 
Receiver of Wrecks by delivering a copy to him personally and showing him 
the original thereof at the time of such service. 

Mr. James Eugene Pearman states in his affidavit that he interviewed 
Captain Navarro of the Ship at St. George’s on or about the 25th of Novem- 
ber, 1936, and was shown all the ship’s papers, taken by the master from the 
ship, which were written in the Spanish language but were translated by the 
master and the purport explained to him in English. Mr. Pearman also 
states in his affidavit that on the ship’s articles which were shown to him the 
last entry showed that the ship departed from Cardiff in the British Isles on 
the 16th October, 1936. Mr. Pearman also stated that certain documents 
were shown to him and their purport explained to him by the master. The 
original documents have not been produced or if they are in the hands of the 
Spanish Government I have no record that a notice to produce them has been 
given to the Spanish Government, or if they cannot be produced no leave has 
been obtained to admit secondary evidence. 

If the master was the agent of the Spanish Government, an assumption 
which really begs the question, an admission on his part might be binding on 
that Government. In the absence of an application to give secondary evi- 
dence of the contents of the documents, I am of opinion it is inadvisable to 
consider it. 

Senor Emilio Suarez Fiol in his affidavit states that the Cristobal Colon 
belonged to the plaintiffs who had possession, control and management of her 
both prior and subsequent to the 7th August, 1936. On that date by a 
decree signed by Senor Manuel Azana and Senor Bernardo Giner de los Rios 
“the so called Loyalist Government decreed that the State confiscated in the 
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cause of public interest the Companis Transatlantica itself as well as all its 
capital stock, deposits, warehouses and whatever assets or effects it pos- 
sessed.” He further states that ‘“‘It seems that shortly after the 7th day of 
August, 1936, the steamship Cristobal Colon was seized at the port of San- 
tander in the name of the so called Loyalist Government” and ‘“‘the said 
steamship was consequently under requisition of the so-called Loyalist 
Government at the time when she became stranded on the rocks near the 
Town of St. George in the Island of Bermuda.’ Senor Suarez Fiol also 
included in his affidavit what is apparently a translation of Article 44 of the 
Spanish Constitution. As I have already fully explained the method of 
presenting foreign law to a British Court I need not repeat it here. 

The ship was arrested by warrant on the 28th July, 1937. In a letter 
dated the 25th August, 1937, put in evidence with the affidavit of the Hon. 
R. W. Appleby, to which no exception has been taken, it is stated that the 
Cristobal Colon went ashore on the Bermuda coast last November.”’ 

Senor Antonio de la Cruz Marin in his affidavit states (a) that he is the 
Counsellor of the Spanish Embassy in London, a Spanish lawyer and a Doctor 
of Law of the University of Madrid, (b) that the Cristobal Colon is subject to 
decrees of the Government of Spain dated respectively the 7th August, 1936 
and the 10th May, 1937 and published in the Official Gazette of the said 
Government, (c) that the publication of the said decrees has the legal effect 
of making such Decrees laws of the Republic of Spain and binding on all 
Spanish subjects, (d) that prints of the said Official Gazette containing the 
said decrees together with translations into English of the said decrees were 
produced and shewn to him, (e) that the said decrees as published in the said 
Official Gazette were signed by Manuel Azana, the President of the said 
Republic and Bernardo Giner de los Rios, Minister of Communications 
Transport and Public Works, and the translations therefore are accurate, 
(f) that in pursuance of the said decrees the Government of the Republic of 
Spain is now entitled to and claims possession of the said ship, (g) that the 
present proceedings implead the Government of the Republic of Spain, which 
is a foreign Sovereign State recognized by His Majesty’s Government, and 
(h) that the Government of the Republic of Spain is unwilling to submit to 
the jurisdiction of this Honourable Court. 

I am in receipt of the following communication :— 


Colonial Secretary’s Office, 
Bermuda. 
9th October, 1937. 
Sir: 

In consequence of enquiries by Your Honour and by the attorneys of the 
Spanish Government in the case of the “‘ Cristobal Colon,” I am directed by 
His Excellency the Acting Governor to inform you that His Excellency has 
been in communication with His Majesty’s Government and has the author- 
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ity of His Majesty’s Principal Secretary of State for the Colonies to state that 
His Majesty’s Government recognises the Spanish Government as being the 
Government of the Republic of Spain. 
I am, Sir, 
Your obedient servant, 
By Command 
C. H. V. TALBOT 
Acting Colonial Secretary. 
His Honour, 
The Acting Chief Justice, 
Hamilton. 


Officially I have no information as to the actual date the Cristobal Colon 
“went ashore”’ or “‘stranded”’ on these Islands. As Mr. Pearman states in 
his affidavit, he interviewed the master on or about the 25th November, 1936 
at St. George’s and then the master had with him the ship’s papers. Mr. 
Pearman also states that he saw an entry to the effect that the ship departed 
from Cardiff on the 16th October, 1936. I may assume the ship went ashore 
or stranded on these Islands between the 16th October, 1936 and 25th No- 
vember, 1936. 

Also I have no evidence as to who has the de facto possession of the ship. 
A copy of the writ of summons in rem was served on the Receiver of Wrecks, 
who has not appeared. I may assume that if there is any de facto possession 
it is in the Receiver of Wrecks. It cannot be in the plaintiffs, as it would be 
absurd for them to bring this action for possession. The Spanish Govern- 
ment does appear not to be in de facto possession as Senor de la Cruz Marin 
states that the Government of the Republic ‘‘is entitled to and claims pos- 
session of the said ship,’”’ not that it is in possession. It therefore appears 
that the only possession at issue between the plaintiffs and the interveners is 
the de jure possession. As the Receiver of Wrecks has not appeared to the 
writ served on him it appears that he does not propose to intervene in matter. 

In the early stages of the action the Hon. the Attorney General entered and 
appeared with the object of giving notice of a claim by the Colonial Govern- 
ment for the expenses of maintenance and repatriation of the master and 
crew of the ship. He informed the Court at the hearing on the 27th of July, 
1937 that the expenses were paid and that the ship was in the custody of the 
Receiver of Wrecks. He further intimated that as the claim had been paid 
he had no further official interest in the matter. 

Mr. D. C. Smith for the Spanish Government referred to the remarks on 
the first day of the hearing of the motion made by Mr. Appleby (who on 
account of illness has not been able to attend on subsequent days). He also 
referred to the affidavit of Senor de la Cruz Marin: that as a Spanish lawyer 
Senor de la Cruz Marin had told the Court what is, and the effect of, the 
Spanish law as to the possession of the ship. He also referred to the affidavit 
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of Senor Suarez Fiol which admits the Decree of the Spanish Government 
dated the 7th July, 1937. Mr. Smith cited the Gagara (1919), P., pp. 95, 100, 
102; the Jupiter, P., p. 236, 242. 

Mr. Conyers submitted that there was no evidence that the ship was 
manned with Spanish Government men, that in the affidavit of Senor de la 
Cruz Marin there was nothing to show that ‘“‘the prints” are original Official 
Gazette or copies of the original Official Gazette, that on the general principles 
of law it is necessary for the Spanish Government not only to show actual 
possession but to show that the ship is being used in the public interest before 
that Government can claim that the ship is immune from the jurisdiction of 
this Court. He cited the Parlement Belge (1880), 5 P. D. 53; the Charkieh 
(1873), 28 L.T.R., pp. 190, 513. He also referred to Dicey’s Conflict of Laws 
(5th E.), p. 194. 

Mr. Conyers also pointed out that the Cristobal Colon was not within Span- 
ish jurisdiction when the decree of the 11th of May, 1937 was made, as she 
was then stranded on these Islands and the summons in rem had then been 
served. 

Mr. Conyers also stated that the plaintiffs filed the affidavit of Senor Surez 
Fiol because they desired the court should have all evidence available—a 
practice this Court cannot too highly commend. Mr. Conyers did not com- 
ment on the question whether the Spanish Government is the Government 
of the Republic of Spain, an independent sovereign state recognized by His 
Majesty’s Government. Mr. Conyers drew attention to the comment— 
Foreign Sovereign—in Dicey’s Conflict of Laws (Ed. 5), P. 194, and to the 
statement concerning an International agreement arrived at a Maritime 
Conference at Brussels in 1926, and stated that he could not produce a copy 
of that agreement. 

Mr. Smith in reply stated that the decree the Spanish Government par- 
ticularly claimed under was the decree of the 7th July, 1936. 

With regard to the agreement at the Maritime Conference at Brussels in 
1926, no legislation to give effect thereto can be traced and consequently I 
am unable to consider that agreement as binding without more definite 
information, which the plaintiffs have not furnished and I am unable to find. 

The first question I have to decide is whether the Spanish Government is 
recognized by His Majesty’s Government as the Government of the Republic 
of Spain, an independent sovereign state. The above letter sent to me by 
command of His Excellency the Acting Governor is conclusive on this point: 
Duff Development Co., Ltd. v. Government of Kelantan, L. R. (1924), A. C. 
797; Mighell v. The Sultan of Johore (1894), 1 Q.B.D. 149, 158, 161. 

The letters referred to in and forming a part of the affidavit of Mr. Appleby 
and the affidavit of Senor de la Cruz Marin show that the Republic of Spain 
has an embassy in London. The learned counsel for the plaintiff referred to 
these letters in his address but did not take exception to the admission of the 
same as evidence. 
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There are a number of cases on this question, but as the learned counsel for 
the plaintiffs in his address on this motion did not argue or mention this 
matter it only remains for me to state that I am of opinion that the Spanish 
Government is recognized by His Majesty’s Government as the Government 
of the Republic of Spain, an independent sovereign state. 

In the Parlement Belge (1880), 5 P. D. 197, 214, Brett L. J., after ex- 
haustively reviewing all the earlier cases, stated:—‘‘The principle to be 
deducted from all these cases is that, as a consequence of the absolute inde- 
pendence of every sovereign authority, and of the international comity which 
induces every sovereign state to respect the independence and dignity of 
every other sovereign state, each and every one declines to exercise by means 
of its Courts any of its territorial jurisdiction over the person of any sover- 
eign or ambassador of any other state or over the public property of any state 
which is destined to public use, or over the property of any ambassador, 
though such sovereign, ambassador, or property be within its territory, and, 
therefore, but for the common agreement, subject to its jurisdiction.” 

The above passage was quoted with approval by Lord Esher in Mighell v. 
The Sultan of Johore (above) and also by Bankes L. J. in the Gagara (1919), 
P. 95, 100, and is authoritative. 

The next question I have to consider is whether the Cristobal Colon is the 
property of the Spanish Government. Senor de la Cruz Marin in his affi- 
davit states, that the decrees of the Spanish Government of the 7th August, 
1936 and 10th May, 1937 have the legal effect of making such decrees laws 
and binding on all Spanish citizens, and in pursuance of those decrees the 
Government of the Republic of Spain ‘‘is entitled to and claims possession of 
the saidship.” Senor Suarez Fiol in his affidavit states that ‘‘on the 7th 
August, 1936 by a Governmentary decree the State confiscated in the cause 
of public interest the Compania Transatlantica itself as well as all its capital 
stock deposits, warehouses and whatever assets or effects it possessed.”’ He 
also states that “the said steamship was consequently under requisition of 
the so called Loyalist Government at the time she became stranded on the 
rocks near the Town of St. George in the Island of Bermuda.” He also 
states that the Cristobal Colon was seized in the name of the ‘“‘so called 
Loyalist Government” at Santandar shortly after the 7th August, 1936. 

These admissions of Senor Aurez Fiol may be regarded as authoritative as 
if made by Senor de la Cruz Marin on behalf of the Spanish Government. 

Learned counsel for the plaintiffs argued that as the Cristobal Colon was 
stranded on these Islands when the decree of the 10th of May, 1937 came in 
force it could not affect the said ship, as she was then out of the jurisdiction 
of the Spanish Government. However, if the Cristobal Colon ‘‘was seized 
in the Port of Santander in the name of the so called Loyalist Government” 
shortly after the decree of the 7th day of August, 1936 she must have then 
been in the jurisdiction of the Spanish Government. This fact has not been 
disputed. 
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In the Jupiter (1924), P. 236, the case of a Russian ship which was confis- 
cated by the Soviet Government under a nationalization decree, Bankes, 
L. J. stated:—‘“‘It seems to me that the necessary result of these proceedings 
is to call upon the Soviet Government to assert its title, and to have the 
question of the ownership, or the right to possession of this vessel, litigated 
in the Courts of this country. That is not admissible.’”’ And Scrutton, 
L. J. stated:—“‘ This writ being addressed to the steamship Jupiter and all 
persons claiming any right or interest in the steamship, the foreign Govern- 
ment which does claim a right or interest in the ship must do one of three 
things. First, it may appear to defend, but it cannot be compelled to ap- 
pear; secondly, if it were not to appear and let the action go on, the Court 
might feel able to forfeit the property of a foreign sovereign; thirdly, it can 
come to the Court and say, ‘I am not going to discuss what my title is; I say 
I am a foreign sovereign; I claim a right in this property, and you cannot 
compel me to come to your Court to show you that I have good cause for 
saying that it is my property.’ ”’ 

In Aksionairnoye Obschestvo A. M. Luther v. James Sagor & Co. (1921), 
3 K. B. 532, 555, Scrutton L. J. stated:—‘“‘If M. Krassin had brought these 
goods with him into England, and declared on behalf of his Government 
that they were the property of the Russian Government, in my view no 
English Court could investigate the truth of that statement,” and, again, 
‘“‘T cannot conceive the Court’s investigating the truth of its allegation that 
the goods in question, which it exported from its own territory, are its public 
property.” 

As far as this motion is concerned I am dealing with a ship which ad- 
mittedly, from the affidavits filed herein, always has been Spanish and, 
prima facie, is subject to Spanish law. From the two last mentioned cases 
it is clear that I cannot go into the merits of questions arising from the De- 
crees of the Spanish Government. To put the Spanish Government to 
proof of its claim would result in pleading the recognized Government of 
Spain, which is not admissible. Additional cases in which the question was 
discussed are the Broadmayne (1916), 64; the Gagara (1919), 95. 

Learned counsel for the plaintiffs submitted that there was no evidence 
that the Cristobal Colon was manned with Spanish Government men and 
that the Spanish Government must show not only actual possession but 
show that the said ship is being used in the public interest before that Gov- 
ernment can claim that the said ship is immune from the jurisdiction of this 
Court. He also raised the question of ‘‘the prints”’ of the decrees but this 
last matter was settled by me on the preliminary objections and it is only 
necessary for me to say as I have already said, that I am not concerned with 
the decrees except in so far as what Senor de la Cruz, a Spanish lawyer, has 
stated in the effect of the same. 

For some years it was doubted whether the decision in the Parlement 
Belge (above) had really decided that immunity from the jurisdiction of the 
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Courts applied to a ship belonging to a recognized government and engaged 
intrade. The decision of Sir Robert Phillmore in the Charkieh (1873), L. R. 
4A. & EK. 59, 100; 28 L.T.R. 190, 513, gave some foundation that the im- 
munity did not extend to a ship engaged in trade but that case has since been 
overruled by the decision of the Court of Appeal in the Porto Alexandre 
(1920), P. 30. 

The Porto Alexandre was originally a German ship but was seized as a 
lawful prize by the Portuguese Republic. She had been requisitioned by 
the Portuguese Republic and handed over to the Commission of Services 
and Transports Maratims, and was being employed in ordinary trading 
voyages earning freight for that Government. She was sent on a voyage 
from Lisbon to Liverpool and then grounded at the entrance of the Mersey. 
Tugs rendered her salvage service. An action in rem was commenced on 
behalf of the owners, masters and crews of the tugs in respect to the service 
rendered and the Portuguese Government intervened. The motion to set 
aside the writ and all subsequent proceedings was granted by Hill J. On 
appeal, Bankes L. J. stated:—‘‘The applications which the learned judge 
granted was founded upon the contention that the vessel was the property 
of a Sovereign state, the Republic of Portugal, and, on that ground, that she 
was exempt from arrest. The conclusion of fact at which the learned judge 
arrived was that it had been established that the ship was the property of the 
Portuguese Government at the time of her arrest, and is still their property, 
and on that ground he made the order.”’ 

Later in his judgment the learned judge stated:—‘‘ The function of this 
Court in this particular case is to decide whether it is covered by the Parle- 
ment Belge. I think it is, and it is therefore not necessary or desirable that 
the Court should enter upon a discussion of the wider question at this stage, 
or consider the importance of other views that may be taken. ‘There is very 
little difference between the material facts in the Parlement Belge and in 
the present case and in my opinion the Parlement Belge is an authority 
which covers the present case. 

“Tt is quite true that in many of the earlier cases the claim put forward, 
with regard to a particular ship, was that she was on public service and 
employed in the public service, and no doubt the statement so made was 
applicable to the particular case, and was made because it was applicable 
to the particular case, and the judgments were delivered in reference to the 
facts so stated. But in this case the Court is bound by the decision in the 
Parlement Belge and the appeal must be dismissed with costs.” 

Senor Suarez Fiol states in his affidavit that the said ship was, in conse- 
quence of her seizure at Santander, ‘‘ under requisition of the so called Loyal- 
ist Government at the time she stranded on the rocks near the Town of St. 
George in the Island of Bermuda.’”’ From that it is clear that at the time 
the Cristobal Colon came within this jurisdiction she was then under requisi- 
tion of the Spanish Government. 
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It has been definitely decided that a ship under requisition to His Maj- 
esty’s Government or to a foreign sovereign is immune from arrest. ‘The 
Broadmayne (1916), 64, the Messicano (1916), 32 T.L.R. 19. 

The quotations from the judgment of Bankes L. J. in the Porto Alexandre 
and the cases quoted, in my opinion, dispose of the questions whether the 
Cristobal Colon was manned by Spanish Government men and whether the 
ship was being used in the public interest. 

This case differs from all other cases in that the Spanish Government 
claiming the Cristobal Colon did not appear to have, when this action began 
and since, the de facto possession of the said ship. 

It is well settled by the Courts that where de facto possession is undeter- 
mined, such as where it is equally consistent with the facts that possession 
may be in one person or another, legal possession attaches to the right to 
possess and the title of the one who can prove the right to possess prevails. 
Littleton’s Tenures, 701, Ramsay v. Margarett (1894), 2. Q. B. 18, C. A.; 
Antoniadi v. Smith (1901), 2 K. B. 589, C. A.; French v. Gething (1922), 1 K. B. 
236 C. A. 

My decision concerns a ship which is admittedly Spanish, requisitioned by 
and seized by the Spanish Government and, prima facie, subject to Spanish 
law with regard to title and transfers of ownership. I cannot go into the 
merits of the question whether the nationalization decrees applied or have 
since been applied to the Cristobal Colon. See the remarks of Hill, J. in the 
Jupiter (1924), P. 239. I cannot require the Spanish Government to prove 
its right to the possession of the Cristobal Colon beyond what has been volun- 
tarily stated by Senor de la Cruz Marin and admitted by Senor Suarez Fiol. 
To do so would implead the Spanish Government. 

As between the Spanish Government and a Spanish company concerning 
the right to possess a ship, prima facie, subject to Spanish law, I must accept 
the statement of the Spanish Government in view of the facts, voluntarily 
submitted and admitted, as conclusive that the Spanish Government is 
entitled to the possession of the Cristobal Colon. 

For the above reasons I must grant the motion and set aside the writ and 
all subsequent proceedings, with costs. 
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An International Bill of the Rights of Man. By H. Lauterpacht. New York: 
Columbia University Press; 1945. Pp. x, 230. Index. $3.00. 


Rarely is it given to an author to have the satisfaction of seeing a daring 
projection into the untried largely realized between the time of the comple- 
tion of his manuscript and its publication. The manuscript of this book by 
the Whewell Professor of International Law in Cambridge was completed in 
the autumn of 1943 and the author was able to insert later only a page refer- 
ring to the subsequent appearance of the Dumbarton Oaks Proposals. The 
United Nations Charter of San Francisco was not then even on the schedule 
of future international events. Yet that Charter marks not one milestone 
but several upon what most international lawyers would have considered a 
few years ago a very long road to the international recognition and protec- 
tion of the rights of man. This reviewer penitently acknowledges that if he 
had had the opportunity to review this gallant book before the San Francisco 
Conference of the United Nations, he would have classified it among the 
patterns of Utopia; today it is a useful handbook for officials of foreign offices 
and governmental representatives on the Preparatory Commission which, as 
this review is written, is preparing in London the agenda for the first session 
of the General Assembly to the United Nations. Even in the disrupting 
contemplation of the atomic bomb and its effect upon international relations, 
it is not too pessimistic to assert that Professor Lauterpacht’s proposals still 
extend into the future and will not be realized all at once, but he is dealing 
with a vital current issue. Though one must be on one’s guard against 
millennial relaxation, one can be inspired by the anticipation of revolutionary 
developments. 

“An International Bill of the Rights of Man,” says the author, ‘‘can be 
conceived either as a political declaration embodying a philosophy and 
principles of government for the guidance of States and of public opinion or 
as a legal instrument creating definite and enforceable legal rights and duties 
between States and their nationals and between States themselves. The 
present Draft of the International Bill of the Rights of Man is based on the 
latter conception.”” But, the traditionalist may object, such a concept does 
violence to the basic philosophical concept of the Law of Nations as a law 
determining the rights and duties of States. Professor Lauterpacht calmly 
admits that one of the ‘‘revolutionary innovations”’ of the Bill ‘‘is to do 
away with the antiquated doctrine that the individual is the object, and not a 
subject of the Law of Nations.” He does not propose, on the procedural 
side, that individuals should have direct access to an international judicial 
authority but he does provide a legal right of petition which would set in 
motion ‘‘an international procedure of investigation” by an international 
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agency. Under Article 68 of the Charter of the United Nations it is manda- 
tory for the Economic and Social Council to set up such an agency (though 
its functions are not specified) described as a ‘‘commission for the promotion 
of human rights”. According to the Report to the President on the Results of 
the San Francisco Conference, by the Chairman of the United States Delega- 
tion,! ‘“‘the commission on human rights will have the opportunity to work 
out an international bill of rights which can be submitted to member nations 
with a view to incorporation in their fundamental law, just as there is a Bill 
of Rights in the American Constitution.”” Such a commission may be ex- 
pected to begin study of its difficult tasks within the next six months. 

Three-fourths of this book is devoted to the text and an explanation of the 
text of the draft of an International Bill of the Rights of Man. The first 
quarter contains a philosophical discussion of the idea of natural rights in 
legal and political thought, of the law of nature, and of natural rights in 
British constitutional law and political theory. The theme of this historical 
survey of thought is that ‘‘ With isolated, though important exceptions, the 
idea of the inherent rights of man is the continuous thread in the pattern of 
history in the matter of that weighty issue of the relation of man and State.” 
The author’s account from the Greek philosophers down through decisions 
of the Supreme Court of the United States, is capped by the Charter’s re- 
affirmation of “faith in fundamental human rights, in the dignity and worth 
of the human person”’ and by its seven references to human rights and funda- 
mental freedoms. 

The idea of such an international bill of rights is not at all new, but Profes- 
sor Lauterpacht’s great contribution lies in the fact that he has brought the 
idea into focus and has elaborated his plan and his arguments with a quiet 
and moderate assurance which, in the light of developments, makes the book 
particularly persuasive. The reviewer missed any reference to the work of 
the American Law Institute, and it may be that the references to compara- 
tive constitutional law would have been even richer if that study had been 
available. One of the strong points of the argument is the breadth of the 
supporting legal data, as one would expect from the editor of the Annual 
Digest. There is a somewhat curious caution larded in with the bold asser- 
tions and proposals. For example, it is admitted that a “‘declaration of the 
rights of man is incomplete without an attempt to redress the legal inferiority 
of women,” but “existing possibilities’? and the “necessity of not impeding 
the acceptance of the Bill” induced the author to omit it. Here he falls 
behind San Francisco. Similarly “equality of status for aliens’’ is omitted 
as not “‘feasible’”’; the reasons added here by the author are persuasive, ex- 
cept that by citing numerous treaties on the rights of aliens for the proposi- 
tion that such a specification is unnecessary, he merely shows that this is one 
topic on which states have already been prepared to act internationally, even 
if fragmentarily. Again, in the midst of a strong passage expounding the 

1 United States Department of State, Publication No. 2349, June 26, 1945, p. 118. 
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basis and importance of Part II of his Bill dealing with the political inde- 
pendence of the individual as one of the “fundamental rights of freedom”’, 
the structure is suddenly shattered by an alternative: “‘. . . these rights— 
or claims .’ On the question of racial equality which the Charter did 
not dodge, Professor Lauterpacht yields to the argument of practical politics 
with an eye on the United States and the Union of South Africa. ‘‘Solong,” 
he writes ‘‘as there is no wholesale disfranchisement on account of race, 
colour, and religion, it is wise and proper that the Bill of Rights should de- 
pend upon the gradual operation of public opinion and the watchfulness of 
courts. ...’’ This is sound caution but wholly out of key in the general 
theme. It is perhaps the greatest weakness in the book, being weak by its 
very effort to lean strongly on the rock of practicality. This is not to say 
that the author should be criticized for attempting to draw up a practical 
plan, which, as already noted, has become even more practical than he could 
have dared to hope. It is to say that the author’s own yielding on certain 
basic problems in the field of human rights inevitably subjects to attack by 
the same arguments, the assertion of those rights upon which he thinks there 
should be no yielding despite political opposition. 

The proposed Bill is divided into three Parts. Part I ‘enumerates those 
fundamental rights of freedom in the wider sense which the signatories 
undertake to incorporate as integral parts of their law and constitution 

. and which, subject to supervision and eventual enforcement by inter- 
national organs (Part III) will be normally given effect by the municipal 
courts of States. . . .’” Hereonefinds provisions on such subjects as slavery, 
freedom of religion, speech, assembly, the right to a nationality and the 
right of emigration and expatriation. Part II ‘enumerates what may be 
called the political, cultural, economic and social rights of freedom”’ such as 
the right to government by consent, the rights of minorities and the rights 
of dependent peoples. On the last point the author of course did not have 
the advantage of the Charter’s provisions on Trusteeships, since the Dum- 
barton Oaks Proposals did not mention this topic. Part III deals with the 
“implementation, supervision, and enforcement” of the Bill by both na- 
tional and international agencies. In dealing with enforcement, Professor 
Lauterpacht faces the hard problem of giving the provisions of the Bill 
“constitutional” status in countries having no written constitution. The 
problem is obviously that of embodying the bill in some legal form less easily 
modified or revoked than the ordinary legislative act. Similarly, from the 
international point of view, the author is seeking to establish ‘‘a treaty of a 
constitutional and potentially universal character.”” The Charter may be 
considered such an instrument. There is an interesting discussion of the 
problem of judicial review within each state in the light of the fact that in 
many states this function of the courts is not accepted. Professor Lauter- 
pacht attaches such importance to the protection of the individual through 
national courts, that he insists upon States accepting the power of their 
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courts to declare a law to be in conflict with the International Bill of Rights. 
He is willing to agree, however, that this pronouncement need not have any 
direct domestic legal effect; it would be a starting point for the operation of 
the international machinery. On international enforcement, Professor 
Lauterpacht argues ably for the ‘radical innovation” which declares that 
“the protection of the rights of the individual” is “‘the task of the Law of 
Nations.”’ This innovation has in effect been introduced by the United 
Nations Charter although it remains for the Economie and Social Council 
or its Commission on Human Rights, to begin to put meat on the bones. 
Those bodies will find useful suggestions in the author’s exposition of Part 
III of his Bill. The reviewer suggests one weakness in his argument in favor 
of the sound procedure of establishing a right of petition to an international 
authority, and that weakness is the underestimation of the volume of peti- 
tions which would be filed if the system were fairly and freely established; 
or perhaps his phrase ‘‘a considerable number” does connote millions. The 
sheer magnitude of any of these tasks when put on the footing of world or- 
ganization is staggering and presents a very genuine obstacle to the success 
of some of the new experiments. It may be that in the matter of human 
rights as in other cases, there will be a proper resort to regional organization 
under the United Nations. Professor Lauterpacht sums up his own con- 
cept of the future of international organization in relation to his topic: 

It [the acceptance of the International Bill of the Rights of Man] 
would be one of the factors working toward the accomplishment of the 
final political aim of organized society, namely, the establishment of a 
Federation of the World as an essential prerequisite of the development 
of the capacities of the human race through progress and peace. It is 
unlikely, as it is probably undesirable, that that end can be achieved 
at once—vertically as it were—by any radical and rigid scheme of 
World Federation. It is more probably capable of achievement by the 
gradual evolution of institutions, arrangements, and effective obliga- 
tions which in the fullness of time—horizontally as it were—will lead 
the looser association of States as expressed in the existing or any future 
League of Nations, to a more integrated Federation of States. ... In 
that perspective the consideration of the minutiae of the supervision and 
enforcement of the Bill of Rights appears in its rightful and proper sig- 
nificance. 

Puiuip C. JEssuP 
Of the Board of Editors 


Collection of International War Damage Claims. By René Wormser. New 
York: Alexander Publishing Co.; 1944. Pp.xv,411. Appendix. Index. 
$7.50. 

This timely volume is intended to be, in the words of the author, ‘‘a 
practical guide for laymen and lawyers to the kinds of war damage claims 
that may be presented, the rules which govern their allowance, and the 
methods of presentation, proof and determination.” However, its actual 
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scope is considerably broader than the title indicates, almost one-half of 
the entire book (its length is really 276 pages: 120 pages of appendices 
reproduce extracts from the peace treaties of World War I, agreements 
relative to the United States-Germany Mixed Claims Commission, and the 
Settlement of War Claims Act of 1928) being devoted to a discussion of state 
responsibility for damages to foreigners and the general law of international 
reclamations. While some development of the principles which control the 
presentation and proof of diplomatic claims would have been warranted as 
an aid to claimants in war damage cases, there hardly seems justification for 
including in a work of this kind a ten-chapter study embracing such matters 
as the local remedy rule, denial of justice, arrest, detention and imprison- 
ment by the civil authorities in time of peace, mob violence, breach and 
cancellation of government concessions, and defaults in government bonds. 
The treatment of these subjects is perilously general and superficial; and, 
although unquestionably useful to the non-specialist reader as an introduc- 
tion to and outline of the law applicable, may mislead the lawyer who relies 
too heavily thereon in preparing his case. More thorough studies are 
available elsewhere.! 

The portions of the book which deal with war damage claims properly 
so-called (Chapter XI and ff.) contain summary expositions of such matters 
as acts of war and the military, acts of soldiers, acts of revolutionaries, 
seizure and requisition of property, damage due to sabotage, and cognate 
questions. It is the author’s admitted purpose to offer only ‘‘a quick 
survey of a large subject.” But the value of the work as a whole is reduced 
by exclusive utilization of Anglo-Saxon sources. Secondary materials are 
referred to throughout on the plausible ground that primary documents 
are seldom available to the average attorney. It is nevertheless puzzling 
that Professor Lauterpacht’s Annual Digest of Public International Law Cases 
is nowhere cited, although the prodigious mass of international and domestic 
jurisprudence which it assembles would appear to be indispensable to an 
examination of war damage claims. Another serious omission is the absence 
of any discussion of existing legislation in the United States under which 
various categories of claims based upon damage arising from military 
activities can be settled by direct recourse to agencies instituted by the War 
Department for that purpose (cf. the Act of July 3, 1943, 57 Stat. 372; 31 
U.S.C. § 223b, implemented by Army Regulation 25-25, July 3, 1943; and 
especially the Foreign Claims Act of January 2, 1942 (55 Stat. 880) as 
amended by the Act of April 22, 1943 (57 Stat. 66); 31 U.S.C. § 224d, 
implemented by Army Regulation 25-90, July 3, 1943). 

Considering the role of air power in the great conflict that has recently 


1Cf, E. M. Borchard, The Diplomatic Protection of Citizens Abroad, New York, 1916; A. V. 
Freeman, The International Responsibility of States for Denial of Justice, London, 1938; 
and J. H. Ralston, The Law and Procedure of International Tribunals, Stanford, 1926, 
and Supplement, 1936. 
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terminated and the tremendous damage inflicted by aerial bombardment, a 
more extensive survey might have been expected than the four pages pre- 
sented under that heading. It is to be feared that on a considerable number 
of the other topics treated, the student and lawyer alike will find this volume 
inadequate. The definitive treatise on war claims yet remains to be pub- 
lished. Until then, Wormser’s book should prove valuable as a compendious 
summary of principles applicable to the settlement of such claims. 
ALWYN V. FREEMAN 

J.A.G.D., War Department 


Model Bilateral Conventions for the Prevention of International Double Taza- 
tion and Fiscal Evasion. By the League of Nations Fiscal Committee. 
Geneva: League of Nations; 1945. Pp. 85. 


For a better understanding of the conventions for the avoidance of double 
taxation of both income and inheritances which the United States has con- 
cluded with France, Sweden, and Canada, all of which are in effect, as well 
as those with Great Britain and Northern Ireland, which are awaiting rati- 
fication, this brochure is invaluable. 

Using as a basis for detailed comment and explanation the three model 
bilateral conventions drafted at a conference held in Mexico City in July, 
1943, the first for the prevention of the double taxation of income, the second 
to prevent superimposed levies on successions, and the third for the es- 
tablishment of reciprocal administrative assistance for the assessment and 
collection of taxes, this booklet epitomizes as simply as possible the solutions 
most widely favored for the complex problem of reconciling conflicting 
principles of tax liability and practices in most of the commercial nations of 
the world. 

Perhaps no work of the League has been less heralded yet more enduring 
than that in the field of removing the barriers to international trade and 
investments resulting from liability to taxation simultaneously in two or 
more countries of the same income or property. Begun with studies of 
economists in 1923, continued with proposals of tax officials and experts 
which eventuated in a general meeting at Geneva in 1928 of representatives 
of twenty-eight countries, and further refined by the Fiscal Committee 
which brought about the regional meetings of Western Hemisphere officials 
and experts in Mexico in 1940 and 1943, this pioneering work in developing 
international tax law has constantly progressed. 

The proof of its usefulness is evinced by the more than sixty general 
conventions concluded up to the outbreak of World War II, and, from our 
viewpoint, by the treaties which our own Government has concluded, and 
is today negotiating, along the lines formulated by the League experts. In 
this brochure the anonymous secretary of the Fiscal Committee, Mr. Paul 
Deperon, of Belgium, sums up in very readable language the results of more 
than twenty years of continuous effort, to which he has contributed a great 
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deal under the direction of Mr. Alexander Loveday, Director of the Eco- 
nomic, Financial, and Transit Department of the League. It should prove 
useful not only to taxpayers affected by the treaties now in force but also to 
Government officials charged with their administration, and to officials of 
the United Nations organization who may wish to continue the work of the 
Fiscal Committee under the aegis of the Economic and Social Council. 
MITCHELL B. CARROLL 

New York City 


Annual Digest and Reports of Public International Law Cases, 1941-1942. 
Edited by H. Lauterpacht. London: Butterworth; 1945. Pp. xxxvi, 651. 
55/-. 


This tenth volume of the Annual Digest is the largest of the series, nearly 
twice as large as the first volume, representing the years 1919-1920. The in- 
crease in size has resulted from a more complete reporting of cases rather than 
from an increase in the number of cases. The Digest has, in fact, become to 
a considerable extent, a Reporter. The editor states that the users of the 
series have ‘“‘emphatically and repeatedly”’ supported the policy of reporting 
cases in full. It is, therefore, hoped that in the future annual reports rather 
than biennial digests will be published. 

The original classification has been little altered. The present volume is a 
war volume in the sense that it contains few reports from international 
tribunals and many reports from national tribunals on war problems. Of 
interest in the latter connection are two opinions from United States courts, 
one holding that ‘‘war’’ as used in an insurance contract existed when a 
seaman on the Reuben Jones was killed on October 30, 1941, and another 
holding that the death of a seaman of the United States Navy, killed at 
Pearl Harbor on December 7, 1941, did not occur in time of ‘‘ war”’ (pp. 434, 
435). Interesting reports deal with the status of United States Indian 
tribes, of Ireland, and of Mysore, and with problems of recognition, of 
succession, of extraterritorial jurisdiction, of exemptions from territorial 
jurisdiction, of diplomatic and consular immunities, of the validity and 
interpretation of treaties, of the law of war, of war criminals, of neutrality, 
and of prize. The relatively small number of “‘prize’”’ cases suggests a 
change in the character of maritime war. 

While a considerable proportion of the cases are taken from American or 
British courts, Latin-American, German, Swiss, Italian, Czecho-Slovakian, 
and Polish courts have made contributions. International lawyers can not 
but be grateful to the devoted service of the editor of the Annual Digest 
in keeping the series current and of unimpaired quality during the difficult 
times of war. 

Quincy WRIGHT 
Of the Board of Editors 
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Protection against Group Defamation: Present Law and its Extension. By 
P. Weis. London: British Section of the World Jewish Congress; 1945. 
Pp. 40. 

This study is of social and psychological interest in that it throws light 
upon the origins and conditions of hostility against racial and cultural minor- 
ities. It is however, primarily, of legal interest. It examines the availa- 
bility of civil and criminal action in modern countries as a defense against the 
defamation of racial and cultural groups. 

F. R. Bienenfeld, in an extensive preface, attributes to attitudes character- 
istic of primitive peoples the tendency of modern man ‘‘to ascribe both his 
major and his minor disappointments and failures to the influence of his 
neighbor, whose language, habits and religion differ from his own”’ (p. 3). 
The inconsistency of this attitude with civilized religious and political ideals 
and with peace and order suggest that ‘“‘the provision of measures designed 
to counteract the spread of group hatred is at least as much to the interest of 
nations in whose midst there exist minorities as for these minorities them- 
seives’’ (p. 4). The relative role of education and of law in eliminating this 
primitive attitude is then discussed. 

The body of the pamphlet is a summary of the legislation and judicial 
decisions of eighteen countries in respect to civil and criminal actions for 
group defamation prepared by P. Weis. While the author is primarily in- 
terested in anti-semitism, he believes that this attitude can be dealt with 
effectively only through rules applicable to the members of all minority 
groups in so far as it can be dealt with by law at all. The emphasis is upon 
the protection of human rights, not upon the protection of a particular 
minority. 

The law of the countries studied other than the Soviet Union is individu- 
alistic. An indefinite group or class can seldom bring an action in its own 
name, and an individual of such a group or class can seldom win an action 
under common law systems unless he can show that the group defamation 
was intended to apply to him personally, or was generally considered to apply 
to him personally. In civil law systems such actions are frequently possible 
if definite damages to the individual can be shown. The possibility of crimi- 
nal proceedings for group defamation are somewhat greater especially under 
civil law systems. There have been some recent American statutes such as 
the New Jersey Act of 1935 and the Mass. Act of 1943 (pp. 14, 34) which 
provide for criminal indictment for group defamation. Such statutes, 
which have sometimes been held contrary to constitutional guarantees of 
freedom of speech or press, resemble the Soviet Legislation of the 1920’s 
(p. 16). 

The pamphlet suggests various legal reforms but recognizes that they are 
not likely to be successful unless public opinion is educated to support them 
and to insist upon their efficient administration. Furthermore, such laws 
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in democratic countries must be carefully drawn to avoid impairing freedom 
of speech and press (p. 29-30). 


Of the Board of Editors Quincy WRIGHT 


Trends in European Social Legislation Between the Two World Wars. By 
Alexander Lorch. New York; Institute of Comparative Law; 1944. Pp. 
148. $2.00. 


This monograph forms a part of the preparations underway at the Insti- 
tute of Comparative Law for the period of social reconstruction after the 
war; it is preceded by a foreword by Professor Mirkine-Guetzevitch, Director 
of the Institute. It deals with the vital subject of the development of 
European social legislation during the last three decades, modelled on the 
French and German legal systems as representative of the tendency of such 
modern legislation. 

The rise of large scale enterprise has profoundly modified the relationship 
between employers and employees. These striking changes are reflected in 
the attempts, made in all industrial countries, to insure labor against the 
economic insecurities and hazards created by modern industry. In Euro- 
pean countries the greatest development took place during the period fol- 
lowing the First World War. Among the numerous experiments aiming 
at the democratization of labor relations, the social reforms made in Ger- 
many under the Weimar Republic and the French reforms made under the 
Popular Front Government receive the author’s special attention. On pur- 
pose he omits National Socialist and Fascist legislation. ‘‘ Legal systems 
which disregard the fundamental principles of a constitutional state don’t 
even deserve the name of law.’”’ The national systems are considered sepa- 
rately, preceded by an historical introduction. Only the new features de- 
veloped during the last decades form the subject of this study, which portrays 
the structural character of collective bargaining, mediation and arbitration, 
and workers’ representation in the shop. 

The five chapters of the book cover a wide field and bring into relief one of 
the most delicate problems—the reconciliation of individual democratic 
liberty with collective action. The author’s ability to organize this vast 
volume of material is remarkable. The book can be used with great benefit 
in our reconstruction period. 

Henry MAYER 
New York City 


Handbook of International Organizations in the Americas. By Ruth D. 
Masters. Washington: Carnegie Endowment for International Peace; 
1945. Pp. xvi, 453. Index. $5.00. 

In consequence of the war we have had during these last years no new 
editions of the valuable Handbook of International Organizations which 
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the League of Nations used to publish. In the volume under review the 
Carnegie Endowment presents a Handbook of International Organizations 
in the Americas, i.e. of organizations of two or more governments or of 
citizens of two or more States, organizations which operate on the inter- 
national level, which are permanent—although some important wartime 
organizations which may not be permanent are included—, and which are 
located in the Americas. Only organizations existing at least formally in 
1944 are included. Not included are purely national, governmental or 
private, organizations, even if their purpose is international; neither are 
included bodies which have no permanent organization—such as panels for 
arbitration or conciliation commissions,—nor bipartite cultural, friendly, 
and social clubs. 

The Handbook lists 109 such organizations in the Americas. Whether 
this great increase is a phenomenon of this war or a symptom of a permanent 
tendency, the period after the war will show. Organizations located tem- 
porarily in the Americas because of the war, like the I.L.O., are not included. 

Twenty-seven of these organizations are not merely Inter-American: 
they comprise 14 world-wide organizations, all of them private; 10 or- 
ganizations of the United Nations, all governmental; and 3 British-American 
governmental organizations; among the latter is the highly interesting 
Anglo-American Caribbean Commission. 

Eighty-two of these organizations are restricted to governments or 
citizens of the Americas; 12 are American-Canadian governmental com- 
missions. Therest are Pan-American. Among those we note first bipartite 
commissions: seven U. S.-Brazil, three U. S.-Mexico, one Bolivia-Argentina, 
one Bolivia-Brazil, one Chile-Ecuador. Others may be called sub-regional 
Pan-American organizations: five Latin-American, all private; three South 
American, two Caribbean, including the Permanent General Secretariat of 
the Inter-American Caribbean Union, a real Pan-American subregional 
organ, like the former Central American agencies. There are finally Pan- 
American organizations in the full sense: 14 of them private, and 33 official 
Pan-American agencies. 

The Carnegie Endowment has in earlier volumes given us a synopsis 
of Pan-American Conferences and organs. This task of furnishing reliable 
and ample information, out of the scattered, insufficiently published, and 
often not easily accessible Pan-American material has been considerably 
carried forward with the present volume. On the basis of diligent research, 
and, where the available materials were not sufficient, by extensive corre- 
spondence and personal interviews, a mass of reliable information has been 
assembled, comprising, as far as possible, the history, purpose, functions, 
membership, administration, meetings, finances, publications, and work 
done by each organization, adding sometimes a bibliographical note. The 
volume is, therefore, of greatest importance and value and the Carnegie 
Endowment as well as the author deserve our best thanks. 
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The volume is a reference work, not a treatise. The material is the 
starting-point for further investigations as to the legal structure of the 
different types, the legal value of resolutions adopted, the legal connection 
with Pan-American general and technical conferences, the mutual relations 
of Pan-American organs, their relation to world-wide organizations, the 
different intermediate stages between private, semi-official, and official 
organizations, and many other problems, some of them constituting par- 
ticularities of the Inter-American set-up. Theoretically we cannot agree 
with the author’s remark, in the Preface, that some of the international 
organizations are ‘“‘not under international administration,’ because super- 
vision of the Bureau is vested in the state of the seat of the organization, 
for the so-called ‘directing state’’ exercises its functions on the basis of the 
fundamental treaty. Switzerland is, vis-d-vis the Universal Postal Union 
Bureau in Berne, merely a mandatory, an international organ of the Union, 
and her activities are of a purely formal character, not interfering with the 
activity of the Bureau; its director has an independent position, full freedom 
of action, and full responsibility. 

The volume also refrains from a critique of the organizations. The 
question is not asked, whether codification of international law is really 
a subject ‘‘appropriate for regional action,” to quote the United Nations 
Charter. Also a critique of the value or efficiency is avoided. The set-up 
as to codification of international law is now so complicated that it blocks 
any further progress in this field. The Childhood Welfare Institute in 
Montevideo is greatly hampered by its inadequate financial situation. He 
who reads the pages on the Inter-American Trade Mark Bureau in Havana 
could not learn that this agency has never attained any real significance, has 
done very little business, and is, now that the U. S. has withdrawn from 
membership in it, probably on its way out. 

But these remarks show only the voluntary limitations which the author 
has adopted and by no means decrease the value of a work of information 
such as we have not yet had in any language. 

Joser L. Kunz 
Of the Board of Editors 


International Regulation of Fisheries. By A. Larry Leonard. Washington: 
Carnegie Endowment for International Peace; 1944. Pp. x, 201. Maps. 
Index. $2.00. 

Among the many problems which are currently pressed as requiring inter- 
national regulation, sea fisheries are rarely mentioned. This is a strange 
oversight, for some of the great international controversies of the past have 
arisen over fishing rights and at the moment there are no less than four such 
actual or potential disputes in the North Pacific alone. The international 
regulation of fisheries is a highly important subject, and a discussion of it 
now, as the world seeks to build a peaceful world order, is indeed timely, for, 


858 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


as Leonard points out, opportunity of securing agreement on some form of 
international protection of fisheries will be much greater in the months im- 
mediately following the end of the war than at some later date. 

After examining the chief fisheries disputes of the past and the present 
Leonard analyzes the problem of the regulation of fisheries in the post-war 
world. He concludes that there are four alternatives of control. The first 
of these, the extension of the territorial sea, he rejects as unsound. Because 
of the wide varieties of sea life no uniform zone of territorial waters for this 
purpose is possible. Moreover, a mere extension of the maritime belt would 
not necessarily result in conservation measures, but would, in some cases, 
give monopoly rights to the territorial state. Furthermore, some types of 
sea products, such as the whale and the fur seal, migrate extensively, and 
would thus be under the jurisdiction of several states at different times. 
The second alternative, that of granting maritime states special rights of 
protective jurisdiction beyond the three-mile belt, is open to much the same 
objections as the first. The third alternative is the conclusion of bilateral 
or multilateral agreements for regional fisheries. Such agreements in the 
past have generally been made only after a particular fishery has been seri- 
ously depleted or after long diplomatic controversy and arbitration. A 
serious weakness of this method is that non-signatory states are not bound 
by the agreements and their nationals are thus free to ignore the regulations. 

Since the first three methods, whether taken singly or altogether, are in- 
adequate, Leonard proposes the establishment of an international fisheries 
office. In addition to a Central Office and Secretariat, he suggests a Central 
Scientific Board to carry on research on the important fisheries of the world, 
a Central Fisheries Commission for the arbitration of disputes, Regional 
Fishery Boards to establish regulations for the conservation of regional fish- 
eries, Regional Scientific Boards, and Specialized Fishery Committees with 
the function of issuing regulations for the protection of particular species of 
sea, life. 

This is an excellent study and the proposals in it have great merit. It is 
hoped that Leonard’s suggestions will receive serious consideration. 

AMRY VANDENBOSCH 
University of Kentucky 


Boundary-Making. By 8S. B. Jones. Washington: Carnegie Endowment 
for International Peace; 1945. Pp. xvi, 268. Documents. Maps. 
Index. $3.00. 


At times it is suggested that certain aspects of the life of the state provide 
opportunity for, and also demand for their due appreciation and treatment, 
recourse to a number of distinct scientific disciplines as the latter are 
ordinarily defined and organized. No better illustration of this sort of thing 
could probably be found than Boundary-Making by Dr. Stephen B. Jones. 
Dealing with the problem of his choice the author is compelled to draw upon 
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geography, sociology, economics, law—even international law—, and ad- 
ministration for an adequate interpretation. Only politics and war are 
conspicuous by their absence from a volume on what is ordinarily regarded 
as a crucial problem in these fields; there is a slight note of unreal scientific 
purity and remoteness about this cool and calm treatment of a subject 
commonly full of heat and hysteria. 

Nor is it easy to find fault with the author’s handling of the specialties 
upon which he draws—as far as this reviewer can judge. His economics 
seem sound, and his law, and especially his administration. Whatever the 
geographers may feel about it the volume seems, especially in its culmina- 
tion, to stand out most clearly as a study of interstate administration. The 
fact that most boundary commissions are temporary in duration and 
bipartite in membership does not detract from their importance as con- 
stituting a whole branch of international administration in themselves, 
including such matters as personnel, finances, procedure, and all other 
typical aspects of that activity. In few writings with which the reviewer is 
acquainted are these subjects better handled, moreover. 

The volume, intensely technical study though it is in the main, will also 
interest the general student and even the general reader because of the 
subject matters with which it deals, the very readable style in which it is 
written and perhaps also the skillful diagrams used to illustrate the text. 
It is to be feared, however, that the volume makes demands upon the in- 
tellectual candor and integrity of the reader which are not likely to be easily 
met in a season which has witnessed the unqualifiable nonsense and vicious- 
ness of the recent boundary making in Northeastern Europe. 

Pitman B. PorrerR 


Managing Editor 


UNRRA—Organization, Aims, Progress. Washington: UNRRA, 1945. 

Pp. ii, 34. 

This small pamphlet presents in compact form the main data concerning 
the establishment, internal organization, financing, scope of functions, and 
working methods of UNRRA. Following a brief description of the extraor- 
dinary relief and rehabilitation problem existing in areas liberated from the 
Axis Powers, it outlines the steps which led to the signing, on November 9, 
1943, of the Agreement creating this international service agency—the first 
of its kind. Forty-four United and Associated Nations (Albania and Den- 
mark have since joined the original signers) therein agreed to organize their 
resources for collective aid in solving this relief and rehabilitation program. 
As of April 30, 1945, the member governments of UNRRA had authorized 
or initiated action for authorizing general contributions to UNRRA totaling 
$1,867,932,400. In his address to the Third Session of the Council of 
UNRRA in London, Governor Herbert H. Lehman asked for an additional 
sum of $500,000,000 to meet increased relief requirements next year which 
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are anticipated as a result of the end of the war with Japan. The pamphlet 
outlines the principal fields of UNRRA operations in some detail and con- 
tains several charts showing the manner in which relief and rehabilitation 
requirements are assessed and contributions from member governments are 
obtained. It describes the action taken by the First and Second Sessions of 
the Council of UNRRA, as well as the actual field operations undertaken by 
UNRRA in Europe. In addition to the Headquarters Office in Washington, 
D. C., UNRRA now maintains a European Regional Office in London, a 
Southwest Pacific Area Office at Sydney, Australia, and a China Office at 
Chungking, each serving UNRRA operations in its own area. A Middle 
East Office in Cairo administers the refugee camps maintained by UNRRA 
in that region. At the end of the pamphlet may be found a helpful chart 
showing the interrelationship of the various Committees of the Council of 
UNRRA. 


. MASTER 
Carnegie Endowment for International Peace Rota D. Masters 


Functions and Powers of the Foreign Consulate—A Study in Medieval Legal 
History. By J. Irizarry Y Puente, New York: New York University 
School of Law; 1944. Pp. 44. 

The development of international commerce and social relations gives to 
consuls a réle of ever increasing importance. As a consequence the origins 
of the institution deserve widespread general interest. Mr. Puente has pre- 
sented us with a readable and well balanced study of consular functions 
during the medieval period. Especially interesting is the discussion of the 
criminal jurisdiction of consuls, often exercised during this early period, and 
the denial of such authority in consequence of the ‘‘advent and triumph of 
the new juridical doctrine of the territoriality of the law.” 

Another contribution of this brief study is the account of the course 
adopted to overcome the restrictions on commerce resulting from the then 
existing system of special grants and privileges given by one community to 
the merchants of the others through ‘‘recourse to a new legal device, known 
in modern international law as most-favored-nation treatment.” 

In his conclusion the writer indicates that a distinctive feature of consular 
practice during this period ‘‘was its uniformity throughout the world.” 
Mr. Puente considers that ‘‘there were three reasons for this. One was the 
adoption of the Consulado del Mar in the 13th century as the maritime law 
of nations, the provisions of which consuls were required to observe as to 
those questions over which they had jurisdiction. The other was the ac- 
ceptance by governments of the consular practices which were in vogue 
elsewhere. The last one was the recourse frequently had to most-favored- 
nation treatment, which gave uniformity to the practice within the territory 
of the admitting sovereign.” 


Of the Board of Editors ELuery C. STOWELL 
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Woodrow Wilson and the Great Betrayal. By Thomas A. Bailey. New 
York: Macmillan; 1945. Pp. xii, 429. Cartoons. Maps. Index. 
$3.50. 

At last here is a book on the League of Nations contest between President 
Wilson and the Senate in which the author gives the pertinent facts in their 
objective setting and bases his conclusions upon what in law would be re- 
garded as the best evidence, namely, the authentic record. He discards the 
views of some other writers that the defeat of the League was the result of the 
malign activities of a few personal and political enemies of the President. 
He does not reiterate the outworn myth that ratification failed because of 
the two-thirds rule for treaty approval in the Senate. He shows that the 
treaty without reservations received an adverse vote of almost two-thirds 
against ratification and that the votes to defeat it with reservations came, in 
accordance with President Wilson’s explicit directions, from Senators of his 
own party, many of whom had they been left alone would have voted the 
other way. The author therefore properly concludes that ‘In the final 
analysis it was not the two-thirds rule, or the ‘irreconcilables’ or Lodge, or 
the ‘strong’ or ‘mild reservationists,’ but Wilson and his docile following 
who delivered the fatal stab” (p. 277). 

The recent action of the Senate in approving the United Nations Charter 
without reservations by a vote of 89-2 presents a happy contrast to the long 
and bitter struggle of 1919-20. The present Administration profited by 
President Wilson’s mistake and made the United Nations Charter by and 
with the advice and consent of the Senate in accordance with the Constitu- 
tion. Had he followed the same course, the League of Nations Covenant 
would have been approved by a similar overwhelming vote of 81-13. After 
examining the effect of each reservation upon the Covenant, the author 
finds them “largely inconsequential”’ and he disagrees with President Wil- 
son’s charge that they completely killed the treaty. He shows, furthermore, 
that they were acceptable to our principal associates in establishing the 
League. 

The reviewer never believed that the failure of the United States to enter 
the League was due to ‘“‘isolationism.’”’ The reservations voted by the 
Senate, all by substantial majorities, dealt primarily with essentially internal 
problems of American constitutional law. For example, on the vital ques- 
tion of the use of American armed forces in support of the League, the Senate 
provided that such use would be subject to the authorization of Congress, 
but President Wilson was particularly opposed to this reservation because he 
said it stabbed at the ‘“‘heart”’ of the Covenant. The framers of the United 
Nations Charter have accepted the Senate’s point of view by specifically 
providing that there shall be special agreements on this subject to be ratified 
by the signatory states in accordance with their respective constitutional 
processes. Moreover, unlike in the Senate debate on the League, it was 
conceded in the debate on the Charter that it would have to be implemented 
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by further Congressional action in order to make effective the representation 
and participation of the United States on a democratic constitutional basis. 
Opposition had accordingly to be centered upon the codperation of this 
country with the United Nations in international arrangements to maintain 
peace and security and such opposition was conspicuous by its absence. 

Professor Bailey’s book contains some information from private sources 
not heretofore published which adds to the interest of his narrative and the 
soundness of his conclusions. 

GerorGeE A. FINcH 

Editor-in-Chief 


Conscience and Society: A Study of the Psychological Prerequisites of Law and 
Order. By Ranyard West. New York: Emerson Books; 1945. Pp. vi, 
261. Index. $3.00. 


This is an American edition of a book published in 1942 in England under 
the same title. The author, a psychoanalyst, attempts to clarify certain 
problems of political and legal theory in the light of current psychology. 
The findings of modern psychoanalysis, he maintains, support the generaliza- 
tion that there is a primary social instinct in man which serves man’s need of 
security in society, and a primary aggressive instinct which serves each man’s 
interest in himself alone. He takes issue sharply with Freud’s one-sided 
emphasis upon aggressiveness as a primary drive and criticizes Freud’s 
unscientific willingness to generalize about normal men from his experience 
with neurotics. ‘‘Most men,” he says, ‘‘behave as if at most times their 
social instinct dominated over their self-assertive instinct’’; thus modern 
psychology seems to confirm Aristotle’s famous dictum. The prime function 
of law is, then, to support men’s social instinct against the potential aggres- 
siveness of all men. Law may thus be interpreted as an extension of self- 
control. Accepting the familiar Hobbes-Austin thesis that law without 
certain enforcement is no law, West regards international law as a “great 
illusion” unfortunately fostered by international lawyers. Nations can only 
escape the Hobbesian state of nature where they now dwell through the im- 
position of an international law maintained by force; not by the gradual de- 
velopment of international law as one aspect of a developing international 
community. West’s discussion of three ways in which world law might be 
instituted is quite inadequate, but his discussion of the psychology of loyalty 
and its transferability is penetrating and suggestive. Political and legal 
theorists can not afford to ignore this book. They will not always agree 
with West’s interpretations in their own fields, but they will find his exposi- 
tion of psychological principles lucid and instructive, and his exploration of 
the social implications of those principles genuinely provocative. 


JoHN D. Lewis 


Oberlin College 
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The Future of Japan. By William C. Johnstone. New York: Oxford 
University Press; 1945. Pp. ix, 162. Index. $2.00. 


Americans will have the problem of Japan—which in the past they have 
rather contemptuously waved aside—upon their hands for a long time to 
come. The defeat of Japan means not the end but the beginning of serious 
study of Far Eastern problems for the average American; and for this 
purpose the reviewer knows of no more useful handbook than Dr. John- 
stone’s The Future of Japan. It is a small book, but compact; so much 
could have been packed into this space only by one with the thorough 
knowledge acquired through long and careful study. It is informative and 
constructive; it provides some answers to most of the questions now being 
asked; it arouses interest for further study. 

The book is organized into twelve short chapters, most of them with a 
numbered set of proposals summarized at the end. The first six or seven 
deal with the treatment of defeated Japan, and, while it is impossible to 
survey them all here, the most important recommends that occupation 
should destroy militarism and control by a few families (Lazbatsw) and should 
encourage liberalism even by support of revolution should that improbable 
development occur. 

The remaining chapters inquire as to how Japan can be made over into a 
peaceful and trustworthy nation. The author regards this as a difficult job. 
The Emperor, he thinks, must go, though gradually; the United Nations 
should ‘‘use” him to document defeat but should in no way support the 
institution. This does not sound easy and further inquiry into the possibility 
of “using”’ the Emperor, and of converting Japan gradually into a demo- 
cratically controlled constitutional monarchy would have been helpful. 
The abrupt termination of so firmly established an institution might produce 
undesirable reactions. Dr. Johnstone calls for a new constitution, in which 
power is derived from the people, and for an executive responsible to the 
elected representatives of the people. The chief problem is to improve the 
economic situation of the people, and to release them from the hold of the 
Laibatsu, in both economic and social fields. He has a number of suggestions 
to this end. 

Finally, he warns us that the Japanese—at any rate, the militaristic 
leaders—consider the United States as their number one enemy. It is a 
warning which Americans should take seriously. The United Nations 
have a reputation to retrieve, and must undertake it carefully, avoiding 
charges of imperialism and of racial superiority. 

The volume appears under the auspices of the American Council, In- 
stitute of Pacific Relations. It is an excellent book, and is recommended 
highly to those who wish a survey of the Japanese problem. 


CiyDE EAGLETON 
Of the Board of Editors 
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NOTES 


International Monetary Reconstruction. By Michael A. Heilperin. New 
York and Washington: American Enterprise Association; 1945. Pp. 112. 
Appendix. Index. 50cents. Bretton Woods: Clues toa Monetary Mystery. 
By Carlyle Morgan. Boston: World Peace Foundation; 1945. Pp. viii, 
143. 50 cents. These two brief appraisals of the Bretton Woods Agree- 
ments are timely contributions to a growing stream of literature designed to 
promote a popular understanding of the problems which confront the United 
States as it assumes its postwar responsibilities in a new world order. The 
proposals for an International Monetary Fund and an International Bank of 
Reconstruction and Development are viewed as integral elements in a broad 
pattern of international collaboration. Neither author considers them as 
perfect instruments but rather as constructive beginnings in the development 
of a workable international economic and financial system. 

That the countries of the world must develop new techniques in order to 
carry on business and prosper is taken for granted in each case. The 
conditions for the establishment of the nineteenth century gold standard no 
longer exist. The answer today is not to be found in a gold, silver, or 
commodity standard but in an international standard. The Monetary 
Fund is viewed as a necessary compromise but it is a compromise based on a 
careful consideration of realities and, therefore, one that promises a higher 
degree of workability than the ad hoc devices which characterized our 
efforts after the first world war. 

Both authors attempt to cut a pathway for their readers through the 
technical phraseology which in July 1944 came forth as the work of repre- 
sentatives of 44 countries. In their appraisals of the main provisions, in 
their verdict on the bankers’ and other criticisms, and in their expressed 
convictions that financial and commercial problems must be treated as 
interdependent parts of any effective system of international codperation, 
the authors are in full agreement. Each appends a comprehensive reference 
list in order to encourage further study. 

In method and scope of treatment, however, the authors follow different 
courses. Mr. Morgan, an editorial writer for the Christian Science Monitor, 
addresses himself entirely to the layman. Beginning with ‘‘ Bretton Woods 
in a Taxi,’’ he outlines his story in simple terms. The average citizen is told 
why the good or ill effects of world currency systems reach into every field, 
shop and office. Bretton Woods points in the right direction if we are to 
equip ourselves “with the great overriding question of security, and with the 
crucial questions of money and exchange, international investment, trade, 
civil aviation, labor and agriculture.” 

Professor Heilperin, who attended the Bretton Woods Conference as 
technical adviser to the Polish delegation, analyzes each important provision 
of the Fund and Bank proposals. The student of international finance as 
well as the layman with a reasonable degree of professional or business 
knowledge of international economic affairs will find this analysis exceed- 
ingly helpful. The Agreements are examined against the now familiar 
background of the uncodrdinated policies of the nineteen twenties. An 
explanation of the economic significance of the Fund is followed by a 
similar appraisal of the Bank. After an objective review of the various 
criticisms directed against the proposals at home and abroad the author 
concludes that Bretton Woods represents ‘‘a first step along the road to an 
integrated world economy.” Even though the United States will not need 
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the assistance of either the Fund or the Bank it will need ‘‘the sort of world 
these institutions may help to bring about.” 

Both authors agree that some of the criticisms advanced by leading 
bankers against the Bretton Woods proposals are not without force. These 
point, however, more to the necessity of good management, a factor es- 
pecially emphasized by Heilperin, than to justification for rejecting the 
program. 

Despite the large volume of literature on Bretton Woods which has 
already appeared each of these books fills a definite need. Neither volume, 
however, will serve the purposes of those who are interested in the legal and 
administrative provisions of the Agreements. Morgan’s “clues” are 
admittedly limited to the small area of the layman’s understanding while 
Heilperin warns the reader throughout that his task is primarily that of 
appraising the economic significance of the proposed Fund and Bank. Both 
authors speak with sound knowledge and training. 

Amos E. TayLor 
United States Department of Commerce 


Second Annual Report Submitted to the Governments of the American Repub- 
lics. July 15, 1943-—October 1944. By the Emergency Advisory Committee 
for Political Defense. Washington: Pan American Union; 1944 (English 
edition). Pp. x, 154. Recommendations and Reports. Official Documents 
1942-1944. By the Inter-American Juridical Committee. Rio de Janeiro: 
Imprensa Nacional; 1945. Pp. 161. These two collections of documents 
furnish valuable background material for the study of Inter-American prob- 
lems during the later war years. 

The first volume is chiefly concerned with the problems of preserving 
American unity and especially with the effective political defense of the 
Continent, as well as with the prosecution of the war. So condensed a 
factual treatise cannot be adequately reviewed in a brief space, but an 
indication of the contents may be obtained from chapter titles which are as 
follows: 


I. American Solidarity and Totalitarian Aggression. 

II. Consultation and Exchange of Information Prior to the Recogni- 
tion of New Governments Established by Force during the 
Emergency. 

III. The Second Phase of the Committee’s Activities. Individualiza- 
tion and Implementation of the Recommendations Transmitted to 
the American Republics. 

IV. General Appraisal of the Organization and Procedures of the Com- 
mittee for Political Defense. 

V. General Appraisal of the Political Defense Structure of the Con- 
tinent. 


An appendix of three sections contains: 


I. Recommendations and Communications Submitted to the Govern- 
ments of the American Republics. 
II. Documents Relating to the Consultative Visits. 
III. Documents Relating to the Committee’s Organization. 
A list of members of the National Committee for Political Defense may be 
found on pages 143-154. 
The second volume contains the report of the old Inter-American Neu- 
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trality Committee (created at the First Meeting of Foreign Ministers, held 
in Panama in 1939). The name of this committee, however, was changed to 
the Inter-American Juridical Committee at the Third Meeting of Foreign 
Ministers, held at Rio de Janeiro in 1942. As the legal successor to the former 
committee the new group, consisting of seven members, representing all the 
American republics rather than individual countries, has sought ‘‘to give 
expression to Inter-American tradition and to solve new problems by the 
application of Inter-American principles and ideals.”’ The following classi- 
fications of functions were assigned to the committee by the governing board 
of the Pan American Union: (1) juridical problems arising out of the present 
war, (2) postwar problems, (3) the development and coordination of the work 
of the codification of international law, and (4) the coordination of the 
resolutions of consultative meetings of foreign ministers. 

The documents printed in this volume, including the Dumbarton Oaks 
proposals, are listed in the chronological order of their adoption during the 
years 1942-1943. Each document is preceded by a brief introductory 
statement. On page 7 is found a list of projects completed by the Inter- 
American Juridical Committee. The Table of Contents is doubtless ade- 
quate, but an index would have been helpful. 

A. Curtis WILGUS 
The George Washington University 


The Atlantic Charter—New Worlds for Old. By Julius Stone. Sydney: 
Current Book Distributors; 1945. Pp. 96. The introduction of this small 
volume states that peace, like charity, begins at home, and that peace at home 
requires participation of all in the democratic determination of political, 
economic and social policies, the reduction of inequalities, and freedom of 
worship, speech, and assembly. Whether the Atlantic Charter means 
platitudes or peace, in view of its problems and ambiguities, depends on the 
Big Three. 

The remaining three chapters are lifted unrevised from a 1943 edition of a 
larger volume under the same title as the one under review. ‘The analysis 
of the Charter concludes that the document envisions not a federal union, 
grand alliance or concert of the powers, but rather a reformed League re- 
garding which little is said on the important problems of internal social 
organization. In a final chapter on the Charter and the Pacific, the author 
concludes that the principles of no aggrandizement, emancipation of subject 
people ready for such a step, the restoration of self-government, access to raw 
materials and trade, and economic collaboration apply to the Far East. The 
wishes of the people regarding their future, however, can be of little help in 
certain areas of mixed and politically undeveloped populations, and the 
Charter is silent regarding the areas not ready for emancipation and the 
form of the international organization. With events moving as rapidly 
as they have, it is regrettable that the publication of this volume did not 
mean a revision of the original capable analysis. A study of the Atlantic 
Charter without any reference to the subsequent conferences and the 
Charter of the United Nations seems strangely out of date. 

WILBUR W. WHITE 
Western Reserve University 


A New Era. The Philadelphia Conference and the Future of the I.L.0. 
Montreal: I.L.0.; 1944. Pp. vii, 146. $1.00. This publication contains 
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abstracts from speeches delivered at the 26th Session of the International 
Labor Conference on the two most important subjects on its agenda: ‘‘ Future 
policy, program and status of the International Labor Organization” and 
“Recommendations to the United Nations for present and post-war social 
policy.” It also reproduces, in part, the delegates’ observations on the 
‘“‘Director’s Report.” 

The debate on these items reviewed the substantial achievements of the 
I.L.O. in the course of the past 25 years and clearly indicated a general con- 
sensus of opinion that the I.L.O. should be continued after the war. The 
delegates, of course, were not unaware of some of the imperfections of the 
existing agency and they frankly expressed their desires regarding such mat- 
ters as closer cooperation between the Office and member governments, 
regional activities, and so on. However, little was done at the Conference 
itself to assure to the I.L.O. not merely a place of work in the field of post-war 
international cooperation but also, and above all else, that degree of auton- 
omy without which it will be seriously handicapped in the performance of 
the larger tasks imposed upon it in recent years by the member governments. 
It will be recalled that in 1939 when the Bruce Committee submitted to the 
League of Nations its Report on ‘‘ The Development of International Coop- 
eration in Economic and Social Affairs”? the then Director of the I.L.O., 
Mr. John G. Winant, in a letter to the Secretary General of the League dated 
November 3, 1939, insisted that if the Assembly should approve that Report 
it should be made ‘‘quite clear . . . that the autonomy and competence of 
the I.L.O. were not affected by the establishment of the new Committee” for 
Economic and Social Questions. The Assembly, in approving the creation 
of that Committee, the forerunner of the United Nations Economic and 
Social Council, passed accordingly a Resolution on December 14, 1939, in 
which it confirmed to the I.L.O. “its present autonomy and competence.”’ 

While the absence of the U.S.S.R. from the I.L.O. may make itself felt in 
the solution that will eventually emerge, it is clear that unless the I.L.O. is 
granted more rather than less autonomy than it has enjoyed, de jure and de 
facto, since its inception, it will not be in a position to act ‘‘as the social con- 
science of mankind.”’ On the other hand it is equally clear that an undue 
fragmentation of the international field is not desirable and that the work of 
the I.L.O. and of other specialized agencies must be effectively coordinated 
by a central agency. According to the will of the United Nations as ex- 
pressed in the San Francisco Charter the Economic and Social Council is to 
be that central agency. Friends of the I.L.O. must look forward with confi- 
dence to the impending negotiations between the I.L.O. and the United 
Nations Interim Commission. They will hope that considerations of pres- 
tige will not occupy a larger place than they should and that the will to exist 
in the best obtainable conditions will prevail over all other considerations 
of a secondary nature. 

Leo Gross 
Fletcher School of Law and Diplomacy 


The Earth and the State. By Derwent Whittlesey. New York: Holt; 1944 
(corrected reprint). Pp. xviii, 618. Glossary. Maps. Index. $3.75. 
This text book on political geography is a revision but not a rewrite of the 
1939 printing. It is a scholarly work so packed with facts and philosophy 
that the reading of it requires concentrated attention. The author points 
out that there is no consensus either in the approach or content of political 
geography but to him, “‘the differentiation of political phenomena from place 
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to place over the earth is the essence.’’ Because he recognizes that ‘the 
interplay of government and nature is dynamic and subject to ceaseless 
change”’ he has directed his writing almost entirely to those areas where the 
states and legal codes are ‘‘firmly established and their character clear.” 

The first 85 pages are essentially a background of general factors, with 
emphasis on the space relationships, the resources, and the transportation 
facilities of states and empires. 

The treatment of areal geopolitical factors is not encyclopedic country by 
country but by selected type areas which include Britain (and her Empire), 
France, Germany, East Central Europe, Mediterranean countries, Africa, 
Latin America and North America. 

Emerging from the areal discussion, the book concludes with a chapter on 
‘Earmarks of Political Geography,” in which the persistence of the areal 
patterns of political units, whether or not they now harmonize with earth 
conditions and peopling, points to the necessity for understanding not only 
the present but the “heritage of environmental conditions long vanished.’’ 

The numerous carefully selected and excellent maps are most helpful to the 
reader. Some such volume is indispensable to any student of international 
relations. 

JoHNn W. 
Washington 


China Fights On. By Pan Chao-Ying (Stephen C. Y. Pan). New York: 
Fleming H. Revell; 1945. Pp. 188. Photographs. Index. $2.50. The 
author gives in compact form a chronological account of Japan’s aggression 
against China, including some interplay of European and American counter- 
moves which were ineffective, all of which led to Japan’s attacks on the 
Western Powers in the Pacific in December, 1941. There are copious refer- 
ences to and quotations from official documents. Attention is called to the 
Chinese warnings, unheeded at the time, that the attack upon Manchuria in 
1931 was but the beginning of Japan’s plan of world conquest. The world 
has paid dearly for its indifference to China’s plight during the decade 
1931-1941. The unconditional surrender of Japan since the book was pub- 
lished makes much of its contents of historical interest only. China has, by 
her great sacrifices and material and moral contributions to the glorious 
victory of the United Nations, won for herself the position of a Great Power 
in the world’s counsels. All vestiges of former servitudes in derogation of 
her sovereignty and independence have disappeared. She has now achieved 
one of the purposes of the National Revolution namely to win for China free- 
dom and equality and the abolition of unequal treaties. Still lying ahead of 
her, however, are the tremendous tasks of internal reconstruction for which 
the Revolution was also begun. To reach this goal is now the real signifi- 
cance of the title China Fights On. To carry on this fight China deserves and 
will receive the assistance of all who are concerned with civilized progress. 

GEORGE A. FINCH 


Editor-in-Chief 


The Big Three. The United States, Britain, Russia. By David J. Dallin. 
New Haven: Yale University Press; 1945. Pp. ix, 292. Maps. Index. 
$2.75. Some recent surveys of the relations of the greatest powers with 
each other, including one made by this reviewer, have been guardedly opti- 
mistic about the future of Soviet-American relations. Not so Mr. Dallin’s. 
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He is frankly pessimistic, but he concludes: ‘‘ Today it is still possible for the 
Soviet Union to retreat in Europe to the limits of national Russia—to the 
natural borders of the three main Russian nationalities—and to reestablish 
the real independence of her neighbors. ‘Tomorrow may be too late.” He 
believes it is for the Russians, not ourselves, to decide whether Soviet- 
American relations will be good or bad. It will be a great comfort to many 
Americans to read that it is the Russians who will have to reform, that a 
clash, if it comes, will be their responsibility. 

If the prognosis and diagnosis is less precise in suggesting what the United 
States will do or ought to do to promote amicable relations, it is perhaps be- 
cause Mr. Dallin is primarily a writer on Soviet affairs. Three early chap- 
ters are devoted to the foreign policies of the Western powers, but the major 
emphasis is placed on Soviet policy. World revolution, by fair means or 
foul, he believes still to be the goal of Soviet leaders. ‘The new emphasis on 
“intensive”? revolution is merely a change in method and explains Soviet 
concentration on expanding its influence in border areas. He does not 
consider a possible contrary interpretation, that the contemporary interest 
in expanding influence in neighboring countries has made it necessary to use 
the symbols of world revolution in new ways. 

This is Mr. Dallin’s fourth volume on Soviet affairs in four years. It is 
meant for the general reader, and the professional student of international 
affairs will find it less useful than his earlier work which was extensively 
documented with quotations from Russian sources. 

WriuiaM T. R. Fox 
Institute of International Studies 
Yale University 


Color and Democracy: Colonies and Peace. By W. E. Burghardt DuBois. 
New York: Harcourt, Brace; 1945. Pp. vii, 143. $2.00. The hideous 
cruelties, abominable humiliations, and incredible injustices suffered by the 
colored race have created a bitterness that precludes an objective and fair 
analysis of the whole colonial problem. The author has supplied interesting 
and valuable data on the subject but he has not provided a dispassionate and 
realistic solution. In reality his thesis amounts virtually to a general 
denunciation of the injustices and stupidities of nations over the centuries. 
Russia alone emerges with credit. 

While recognizing the sufferings and humiliations still being endured by 
the negroes in many parts of the world, including the United States, we may 
conclude from this exposition of the problem that the only sound answer is 
to be found, as in all other social problems, in the progressive education of 
mankind everywhere out of barbarism, degradation, and oppression into 
decent economic and social conditions and eventual self-government. The 
author seems to reveal a lack of realism in considering the status of the many 
African tribes so obviously unprepared for united political action, self- 
government, and independence. He does not credit the colonial powers 
with sincerity in acknowledging their responsibilities as trustees for the 
education of backward peoples for full freedom and international obligations. 
His book, however, when read with respect and sympathetic consideration, 
gives much food for painful reflection and honest resolve to join in the task of 
helping the colored race to secure justice both at home and abroad. 

P. M. Brown 


Of the Board of Editors 
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Memoirs of An Ex-Diplomat. By F. M. Huntington Wilson. Boston: 
Bruce Humphries; 1945. Pp. 373. Index. $3.00. Diplomatic memoirs 
are often of most interest and value if published within a reasonably short 
time after the events discussed take place. The present volume covers the 
long and active life of the author from earliest childhood to the present time. 
His diplomatic activities, however, were confined to the relatively brief 
period from 1898 to 1912. During this time the author served for seven 
years as Secretary of Embassy at Tokyo and as a high official of the Depart- 
ment of State. He was brought back from Japan in 1906 to be Third 
Assistant Secretary of State, with duties primarily relating to the Protocol 
Division and the Office of Consular Affairs. 

When Mr. Wilson returned to the Department, only three officers serving 
in Washington (Mr. Alvey Adee, Second Assistant Secretary of State, Mr. 
Charles Denby, a former Consul in China, and Mr. Wilson) had had any 
Foreign Service experience. His first aim in the Department was to create 
four geographical divisions to be manned by officers brought in from the areas 
concerned. He found the usual bureaucratic resistance to change, but with 
the enthusiasm of a young man of thirty years of age, he continued to press 
his point until he was permitted to organize the Division of Far Eastern 
Affairs as an experiment. He brought into the Department Mr. William 
Phillips, Second Secretary at Peking, and Percival Heintzleman, a Consul in 
China, to form the Division. A short time later he succeeded in obtaining 
Secretary Root’s consent to the creation of the three other geographical 
divisions. 

Mr. Wilson’s most active career came during the Taft Administration, 
when he served as Under Secretary of State under Mr. Knox. His memoirs 
seek to explain and to support the foreign policy known as ‘dollar diplo- 
macy.” He was a genuine supporter of the belief that American dollars 
were an important civilizing influence in the world. 

The author was requested to remain in office by Secretary Bryan following 
the advent of the Wilson Administration in 1913. He soon found it impossi- 
ble, however, to continue under the policies adopted by this Administration. 
His resignation was promptly submitted when President Wilson denounced 
the policy of loans to China on which Mr. Wilson had been working ardu- 
ously for several years. 

The remaining years of the author’s life were spent largely in travel and 
writing. He will probably be best remembered for the reorganization of the 
Department of State which he effectively put through in 1906. 

GEORGE V. ALLEN 
Department of State 
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